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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 


under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1987 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 


It 
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(No. 12,280) 


In re BREUNINGER DAIRIES, INC. AMA Docket No. M 4-12. De- 
cided February 10, 1969. 


Dismissal—By stipulation or consent 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
December 16, 1968. Petitioner is a handler under Order No. 4 
issued under the act which regulates the handling of milk in the 
Delaware Valley marketing area (7 CFR Part 1004). 


Following the filing by respondent of an application to dis- 
miss the petition, the Hearing Clerk received a letter from peti- 
tioner’s counsel of record stating in part: 


“Without conceding the propriety or legality of the govern- 
ment’s application to dismiss Breuninger Dairies’ 15A Peti- 


tion, this letter will serve as your authority to dismiss the 
Petition.” 


Accordingly, the petition is dismissed. 
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(No. 12,281) 


In re SHAMROCK DAIRY OF PHOENIX, INC. AMA Docket No. M 
131-1. In re SHAMROCK Foops COMPANY. AMA Docket No. 
M 131-8. Decided February 10, 1969. 


Dismissal—By stipulation or consent 
Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITIONS 


The parties herein have stipulated that the above-entitled pro- 
ceedings be dismissed in all respects with prejudice. 


It is so ordered. 


(No. 12,282) 


In re JOSEPH NICASTRO and CRosS NICASTRO, d/b/a RIVERSIDE 
Farms. AMA Docket No. M 2-28. Decided February 18, 
1969. 


Dismissal of petition—Lack of verifying affidavit 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Respondent has filed an application to dismiss the petition 
herein for failure of the petition to contain an affidavit verifying 
the petition and stating that it is filed in good faith and not for 
delay. Section 900.52(b) (6) (7 CFR §900.52(b) (6) ) of the rules 
of practice requires such an affidavit. 


The petition does not contain the required affidavit and ac- 
cordingly the petition and the application for interim relief based 
thereon are dismissed. As provided, however, by §900.52(c) (2) 
of the rules of practice (7 CFR §900.52(c) (2)) petitioners may 
file an amended petition within 20 days following service upon 
them of a copy of this order. 
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(No. 12,283) 


In re HARNEY, BURNS INC., JOHN T. FONTANA, ROBERT O. INGAL, 
and A. JAMES COMENZO. CEA Docket No. 127. Decided Feb- 
ruary 25, 1969. 


Stipulation as to Robert O. Ingal—Undersegregation—Records require- 
ments—Denial of trading privileges 


Respondent Robert O. Ingal consented to the issuance of an order denying 
trading privileges to him on all the contract markets for a period of 
90 days for his actions as an officer of the corporate respondent re- 
sulting in undersegregation of customers’ funds, the making of false 
records which purported to show that sufficient funds were held in 
segregated accounts to pay all credits and equities due customers and 
the failure to prepare records as of the close of the market of each busi- 
ness day of the amounts required to be in segregated accounts. 


Earl L. Saunders for Commodity Exchange Authority. 
Robert L. Cohen and Louis J. Martine, New York, N.Y., for respondent 
Robert O. Ingal. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9) by the Acting Secretary of Agriculture. 


Respondent Robert O. Ingal is one of four respondents in this 
proceeding. The complaint charges the said respondent with wil- 
fully violating sections 4d and 4g of the Commodity Exchange 
Act (7 U.S.C. 6d, 6g) and sections 1.20, 1.21, 1.22, 1.23 and 1.32 
of the regulations issued under the act (17 CFR 1.20, 1.21, 1.22, 
1.28, 1.82). 


No hearing has been held with respect to any of the four re- 
spondents. Consent orders against all respondents except Robert 
O. Ingal have heretofore been entered, concluding the proceeding 
as against such respondents. 


On February 20, 1969, respondent Robert O. Ingal withdrew 
his answer previously filed and submitted a stipulation under 
section 0.4(b) of the rules of practice, in which he admits, for 
the purposes of this proceeding, the facts hereinafter set forth, 
waives hearing on the charges and consents to the entry of the 
order contained herein. 


FINDINGS OF FACT 


1. Respondent Harney, Burns Inc., a New York corporation, 
was at all times material herein, a registered futures commission 
merchant under the Commodity Exchange Act. 


2. Respondent Robert O. Ingal, an individual, was at all times 
material herein the vice-president of respondent Harney, Burns 
Inc. and one of its principal stockholders. 


8. The acts and transactions hereinafter described were order- 
ed and directed by or carried out by means of the acts of re- 
spondent Robert O. Ingal and other officers of the respondent 
corporation. 


4. Respondent Harney, Burns Inc., in the normal course of its 
business as a futures commission merchant, carried accounts for 
customers who traded in commodity futures subject to the pro- 
visions of the Commodity Exchange Act. In connection therewith, 
the said respondent had to its credit with a bank or other de- 
pository sums of money in varying amounts, held in segregated 
account and identified as customers’ funds, representing deposits 
of margins by and trading profits accruing to such customers. 
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5. On December 29, 1964, and again on December 30, 1964, re- 
spondent Harney, Burns Inc. was undersegregated in an amount 
of approximately $4,000, that is, the total amount of customers’ 
funds held in segregation, as described in Finding of Fact 4 here- 
of, was insufficient, by the aforesaid sum, to pay all credits and 
equities due to such customers. In connection therewith, respond- 
ent Harney, Burns Inc. prepared and maintained false records 
which purported to show that sufficient funds were held in 
segregated accounts to pay all credits and equities due its cus- 
tomers. 


6. On each business day during the period from March 5, 
1965, through March 31, 1965, respondent Harney, Burns Inc. 
was undersegregated in amounts ranging from approximately 
$15,000 on March 26, 1965, to approximately $27,000 on March 
15, 1965, that is, the total amount of funds held in segregation, 
as described in Finding of Fact 4 hereof, was insufficient by 
such amounts to pay all credits and equities due to such custom- 
ers. In connection therewith, respondent Harney, Burns Inc. pre- 
pared and maintained false records which purported to show 
that sufficient funds were held in segregated accounts to pay all 
credits and equities due its customers. 


7. On each business day during the period from April 1, 1965, 
through April 8, 1965, respondent Harney, Burns Inc. was under- 
segregated in amounts ranging from approximately $6,000 on 
April 8, 1965, to approximately $13,000 on April 1, 1965, that 
is, the total amount of funds held in segregation, as described 
in Finding of Fact 4 hereof, was insufficient by such amounts 
to pay all credits and equities due to such customers. During such 
period, respondent Harney, Burns Inc. failed to prepare and 
maintain a record as of the close of the market on each business 
day of the amount of money, securities and property required to 
be in segregated account in order to pay all credits and equities 
due to its customers. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, respondent Robert 
O. Ingal wilfully violated sections 4d and 4g of the Commodity 
Exchange Act (7 U.S.C. 6d, 6g) and sections 1.20, 1.21, 1.22, 1.23 
and 1.32 of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 
1.23, 1.82). 
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The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and the terms of the order to which respondent Rob- 
ert O. Ingal proposes to consent, and that they believe the pro- 
posed sanction would be adequate and would constitute a satis- 
factory disposition of the case as against him, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 
Act. The complainant recommends, therefore, that the stipula- 
tion and waiver be accepted and the proposed order be issued. 
lt is so concluded. 


ORDER 


Effective on the thirtieth day after the date of entry of this 


order, respondent Robert O. Ingal is prohibited from trading on 
or subject to the rules of any contract market for a period of 
ninety (90) days, and all contract markets shall refuse all trading 
privileges to him during this period, such prohibition and refusal 
to apply to all trading done and positions held by him, directly 
or indirectly. 


A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 


(No. 12,284) 


In re WEBSTER E. COLLINS. CEA Docket No. 142. Decided Feb- 
ruary 25, 1969. 


Reporting requirements—Aggregate and controlled accounts—Violation— 
Notice—Willfulness—Denial of trading privileges 


Respondent’s failure to file required reports with respect to transactions 
and positions in wool futures in accounts which he carried with four 
futures commission merchants and which, in the aggregate, were in 
reporting status, and his failure to report transactions and positions 
in the accounts of his two sons, which accounts respondent controlled, 
are willful violations of the act for which all trading privileges shall 
be denied to respondent on all the contract markets for 60 days. The 
notice requirements of an opportunity to achieve compliance apply 
to registrants and licensees and not to respondent who is a trader in 
futures and therefore not required to be registered or licensed under 
the act. 


Earl L. Saunders for Commodity Exchange Authority. 
Philip J. Ryan, Springfield, Mass., for respondent. 
Benj. M. Holstein, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C. 1 et seq.) the complaint charged that respondent, a 
trader in wool futures, failed to submit required reports to the 
Commodity Exchange Authority with respect to transactions and 
positions in wool futures in accounts which he carried with four 
different futures commission merchants and which, in the ag- 
gregate, were in reporting status, and that he also failed to re- 
port concerning transactions and positions in the accounts of his 
two sons, which accounts respondent allegedly controlled. The 
complaint charges that respondent thereby wilfully violated sec- 
tion 4i of the act (7 U.S.C. 6i) and the applicable regulations 
thereunder (17 CFR 15.01, 15.02, 15.03, 18.01, 18.03). 

Respondent filed an answer and a hearing was held in Spring- 
field, Massachusetts, before Benjamin M. Holstein, Hearing Ex- 
aminer, United States Department of Agriculture. The hearing 
examiner issued a recommended decision to the effect that re- 


spondent had violated the act and the applicable regulations as 
charged and the hearing examiner recommended an order to the 


contract markets to refuse respondent all trading privileges for 
a period of 60 days. 

Respondent did not file exceptions to the recommended de- 
cision and order. In view of this and after consideration of the 
entire record, the Findings of Fact, Conclusions and Order rec- 
ommended by the hearing examiner are adopted as if set forth 
herein. 

A copy hereof shall be served upon the parties and a copy 
hereof together with a copy of the hearing examiner’s recom- 
mended decision and order shall be served upon each contract 
market under the act. 

The refusal of trading privileges shall become effective on 


March 17, 1969. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.). The complaint, issued by the 
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Assistant Secretary of Agriculture pursuant to section 6(b) of 
the act (7 U.S.C. 9), alleges that respondent, a trader in wool 
futures, failed to submit required reports to the Commodity Ex- 
change Authority with respect to transactions and positions in 
wool futures in accounts which he carried with four different 
futures commission merchants and which, in the aggregate, were 
in reporting status, and that he also failed to report concerning 
transactions and positions in the accounts of his two sons, which 
accounts respondent allegedly controlled. The complaint charges 
that respondent thereby wilfully violated section 4i of the act (7 
U.S.C. 6i) and the applicable regulations thereunder (17 CFR 
15.01, 15.02, 15.03, 18.01, 18.03). 


Respondent’s answer admits the jurisdictional allegations of 
the complaint, the transactions and positions in question, and the 
failure to file reports, but denies any wilful violation of the act 
or any control over the accounts of his sons, or any obligation to 
report with respect to such accounts. Concerning his own ac- 
counts, respondent states that his failure to report was due to an 
honest misunderstanding of the reporting requirements. By way 
of affirmative defense, the answer asserts that respondent was 
not afforded an opportunity to demonstrate or achieve compliance 
prior to the institution of the proceeding and that the proceed- 
ing is therefore unlawful and void under the rules of practice 
(17 CFR 0.3(c)). Respondent filed a separate motion to dismiss 
the proceeding on that ground and renewed the motion orally at 
the hearing. This motion is pending (Tr. pp. 314-315). 


In an oral hearing held in Springfield, Massachusetts, before 
Benj. M. Holstein, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, both sides 
introduced oral and documentary evidence in support of their 
positions. Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel 
for complainant, and Philip J. Ryan, Attorney at Law, Spring- 
field, Massachusetts, represented respondent. After the hearing, 
suggested findings and conclusions and supporting briefs were 
submitted by the parties. 


FINDINGS OF FACT 


1. Respondent, Webster E. Collins, an individual whose busi- 
ness address is 170 Lyman Street, Springfield, Massachusetts, is 
a trader in wool futures with approximately 25 years of ex- 
perience in that field. Respondent is now and was at all times 
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material herein a member of the Wool Associates of the New 
York Cotton Exchange, Inc., a duly designated contract market 
under the act, hereinafter called the Exchange (Answer, Par. 
1; Tr. pp. 197, 205, 278, 282-283). At all times material herein 
a wool futures contract was a contract calling for the future 
delivery by the seller and the receipt by the buyer of the grease 
equivalent of 6,000 pounds (clean content) of wool (Tr. pp. 11- 
12). All of the wool futures transactions and positions herein- 
after described were executed and carried on the Exchange. 


2. During the periods hereinafter specified respondent owned 
and carried in his own name a wool futures trading account 
with each of the four following futures commission firms: 
Hayden, Stone Incorporated; Walker & Company; Marriner, 
Reed & Co., Inc.; and Nichols & Company (Comp. Ex. 3; Tr. pp. 
15-16, 195, 202-203). During such periods, respondent’s sons, 
Webster A. Collins and Douglas B. Collins, each had a wool 
futures trading account in his own name with Hayden, Stone 
Inc., and respondent exercised control over these two accounts 
(Comp. Ex. 4, 5, 10, 11; Resp. Ex. 1; Tr. pp. 93-96, 171-172, 
185-187, 203-205, 219, 246, 249-250, 256-258, 282, 305). 


8. The regulations promulgated by the Secretary of Agricul- 
ture pursuant to section 4i of the act (7 U.S.C. 6i) provide that 
a trader who “holds or has a financial interest in or controls” 
one or more accounts “whether carried with the same or with 
different futures commission merchants”, in which there are in 
the aggregate open contracts in any one wool future on any one 
contract market which equal or exceed 150,000 pounds (25 con- 
tracts) has a reportable position and must, while in such status, 
file reports with the Commodity Exchange Authority with re- 
spect to all transactions executed and open contract positions 
held in all wool futures in all such accounts. The aforesaid regue 
lations also provide that each futures commission merchant shall 
report to the Commodity Exchange Authority with respect to 
any customer’s account on his books which shows a position of' 
25 contracts or more in a single wool future (17 CFR 15.00(b) 
(c), 15.01, 15.02, 15.03, 17.00, 18.00, 18.01, 18.03). The aforesaid 
regulations were in effect at all times material herein. Respond- 
ent was aware of such regulations and during a number of years 
prior to 1965, respondent, as required from time to time by rea- 
son of the transactions and aggregate market positions in his own 
accounts and those of his sons, submitted reports with respect 
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thereto to the Commodity Exchange Authority (Tr. pp. 61-68, 
261; Comp. Ex. 8). 


4, On each day during the periods from April 22, 1965 to 
May 3, 1965, both inclusive, and from August 24, 1965 to May 
26, 1966, both inclusive, respondent had a reportable position 
because of the fact that the open contract positions in wool 
futures on the Exchange in the four trading accounts owned by 
respondent and carried in his own name ranged, in the aggregate 
between 26 and 55 contracts in a single future. On approximate- 
ly 51 days within the said periods transactions in wool futures 
were executed on the Exchange for one or more of the said ac- 
counts but respondent submitted no reports to the Commodity 
Exchange Authority with respect to such transactions and the 


resulting positions (Comp. Ex. 3; Answer, Par. IV; Tr. pp. 16, 
260-261). 


5. When the two controlled accounts carried in the names 
of respondent’s sons, Webster A. Collins and Douglas B. Collins, 
are considered together with the four accounts carried in re- 
spondent’s own name, respondent had a reportable position on 
each day during the periods from April 15 to May 5, 1965, both 
inclusive, and from July 20, 1965 to May 26, 1966, both inclusive. 
During such periods the combined positions in these six ac- 
counts ranged between 26 and 88 contracts in a single future. 
On approximately 70 days within such periods transactions in 
wool futures were executed on the Exchange for one or more of 
the aforesaid six accounts, but respondent submitted no reports 
to the Commodity Exchange Authority with respect to such trans- 
actions and the resulting positions (Comp. Ex. 3, 4, 5, 6; Answer, 
Par. IV; Tr. pp. 260-26r). 


6. In connection with the transactions described above, it was 
the practice of respondent to limit his positions with any one 
futures commission merchant to 24 contracts or less in a single 


future and he instructed each of the four futures commission 
merchants with whom he carried a trading account not to permit 


his account to get into reporting status. His sons followed the 
same practice of limiting their respective positions with Hayden, 


Stone Inc., to 24 contracts or less in a single future (Tr. pp. 267- 
268, 271, 285, 287). 


CONCLUSIONS 


Respondent does not challenge the futures transactions and 
positions in his own accounts or the accounts of his sons as de- 
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scribed above, nor the fact that he did not file reports (Comp. 
Exs. 3-6, inc.; Resp. Brief, pp. 4, 22). His principal defense is 
that he did not report because of an honest misinterpretation of 
the regulations; that his failure to report was not wilfull (Resp. 
Brief, pp. 4, 6, 10, 22-24) ; that it was therefore incumbent upon 
complainant, as required by the rules of practice (17 CFR 0.3 
(c)), to afford respondent an opportunity to demonstrate or 
achieve compliance before instituting this proceeding; and that 
complainant’s failure to afford respondent such an opportunity 
requires dismissal of the complaint (Resp. Brief, pp. 11, 18, 23). 


Respondent also argues that although he loaned money to his 
‘sons with which to trade and also guaranteed their accounts, he 
did not control these accounts and was therefore not required to 
report with respect to such accounts (Resp. Brief, pp. 16-17), 
and that, in any event, to the extent that the regulations require 
the reporting of an account which one “controls”, they go beyond 
the statute and are therefore invalid (Resp. Brief, pp. 19-21). 


I 


The rules of practice provide: “. .. in any case, except one of 
willfulness ... prior to the institution of a proceeding for the 
suspension or revocation of a registration or license, facts or 
conditions which may warrant such action shall be called, in 
writing, to the attention of the person complained against, and 
such person shall be accorded opportunity to demonstrate or 
achieve compliance with all lawful requirements”. (17 CFR 0.3 
(c).) This is the provision upon which respondent relies in sup- 
port of the contention that the proceeding should be dismissed 


because of the absence of prior notification. The Administrative 
Procedure Act contains a substantially identical provision (5 


U.S.C. 558(c)). 


As defined in the Administrative Procedure Act, a license 
consists of “an agency permit, certificate, approval, registra- 
tion, charter, membership, statutory exemption or other form of 
permission; .. .” (5 U.S.C. 551 (8)). Traders in futures on 
contract markets are not licensed or registered and they are free 
to engage in such trading without any permit, certificate, char- 
ter, or any other form of permission or approval by the Com- 
modity Exchange Authority. Accordingly, this proceeding cannot 


be considered as “a proceeding for the suspension or revocation 
of a registration or license” and the provisions in question are 
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not applicable. See Goodman v. Benson, 18 A.D. 1121, 1128 
(1959), affirmed, 286 F.2d 896 (7th Cir. 1961). 


But assuming arguendo that respondent can be considered as 
a licensee and therefore within the intent of the above provision, 


the failure to report was nevertheless willful and respondent 
was for that reason not entitled to prior notification. In support 
of his contention of good faith, respondent asserts that he in- 


terpreted the regulations as not requiring reports if his position 
in a single future with any one futures commission merchant 


did not exceed 24 contracts, regardless of his aggregate position 
in such future in all his accounts. In the first place, this interpre- 
tation is directly contrary to the clear language of the regula- 


tions. Section 18.01 (17 CFR 18.01) specifies: 


Sec. 18.01 Interest in or control of several accounts (a) 
Multiple accounts. If any trader holds or has a financial 
interest in or controls more than one account, whether 


carried with the same or with different futures commission 
merchants ..., all such accounts shall be considered as a 
single account for the purpose of determining whether such 
trader has a reportable position and for the purpose of re- 
porting. (Underscoring supplied). 


Respondent was aware of this requirement. In 1958, he received 
a letter from the Commodity Exchange Authority calling his at- 
tention to the regulations and the necessity for reporting when- 
ever his position reached 25 contracts or more in a single future, 
including his own account or accounts and any account or ac- 
counts of other persons which he controlled (Comp. Ex. 9; Tr. 
pp. 73-77). 

More significant is the fact that for a period of several years 
prior to the transactions in question respondent filed reports 
from time to time as required by his aggregate position in a sin- 
gle future in all his accounts, despite the fact that his maximum 
position in such future with any one futures commission mer- 
chant did not exceed 24 contracts (Comp. Ex. 8; Tr. pp. 191, 
197-198, 260, 283). 


Respondent’s explanation as to why he discontinued filing re- 
ports after April 1965 is not plausible. He testified that at or 
about that time he “developed” the “understanding” that if he 
had positions in the same future with more than one broker but 
did not exceed 24 contracts with any one broker, he would not 
be required to report; that he reached this conclusion for some 
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reason which he could not explain; that he did not examine the 


act or regulations beforehand nor did he consult an attorney; 
that he had conversations with various brokers and ‘“‘took these 
conversations and just put it in my head that I didn’t have to 


report and I let it go at that” (Tr. pp. 269, 271, 284). When 


asked to identify the brokers in question he declined to do so, 
and when asked if he could name any person who gave him 
such information he replied ““My memory on that is not definite” 


(Tr. pp. 285, 288). When asked by his own counsel why he did 


not “look up the law”, he replied “I can’t tell you. Frankly, I 


just didn’t; that is all. I just took for granted whatever I had 
been told it was alright to go ahead and I went ahead. I am not 


a lawyer”. (Tr. p. 307). 


We cannot accept this testimony as a reasonable basis for the 
honest misinterpretation claimed by respondent. It must be con- 
cluded that he knew what was required of him by way of re- 


ports, that if he was told anything by his brokers it was that a 


particular broker would not report his trades as long as his 
account with that broker did not exceed 24 contracts in a single 
future, and that he instructed his brokers accordingly. We con- 
clude that respondent’s failure to report as required by his ag- 
gregate position was knowing and therefore wilfull. Jn re Great 
Western Distributors, Inc., 10 A.D. 783, 826 (1951) ; Great West- 
ern Food Distributors Inc. v. Brannan, 201 F.2d 476, 484 (7th 
Cir. 1953), cert. denied, 345 U.S. 997 (1953). 


II 


The conclusions expressed above are applicable even if we con- 
sider only the trading in respondent’s own accounts during the 
periods in question, as described in Finding 4. With respect to 
the accounts of his sons, Webster A. Collins and Douglas B. Col- 
lins, the evidence shows that respondent originated and was 
responsible for the trading orders in these accounts, guaranteed 
the accounts, and deposited the required margins with the fu- 
tures commission merchants (Tr. pp. 205, 219, 294, 296, 305). It 
was the practice of respondent’s sons never to establish a posi- 
tion in the market or make a trade without discussing the mat- 
ter in advance with respondent (Tr. p. 299). When asked on 
cross-examination whether he made the final decision with re- 
spect to the trades in the accounts of his sons, respondent re- 
plied “I cannot answer that question yes or no. Our decisions are 
the result of discussions between us”. (Tr. p. 294). Finally, re- 
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spondent did not deny telling representatives of the Commodity 
Exchange Authority that he controlled his sons’ trading. In re- 
sponse to a question on that point he replied “I told you before 
that I do not remember making the statement and I do not re- 
member not making it. In other words, I don’t remember”. (Tr. 
p. 8305). This testimony is too vague and inconclusive to outweigh 
the testimony of Messrs. Stults and Coopersmith, both of whom 
testified that respondent did make such a statement. (Tr. pp. 
92-93, 204-205, 247-249, 255-258). We must conclude from the 
weight of the evidence that respondent did control the trading in 
his sons’ accounts, that he was therefore obligated to include 
such trading in his reports, and that his failure to do so was 
willful. 


III 


Counsel for respondent argues that the statute (section 4(i)) 
does not mention control but requires reports by a trader only 
if the trader makes the contract or contracts and has or obtains 
the position in question, and that since the regulation may not 
enlarge the statutory authorization the regulation is invalid 
(Resp. Brief, 18-21). We do not agree. The entire tenor of the 
Commodity Exchange Act and especially sections 3 and 4(a) (7 
U.S.C. 5, 6(a)) shows that the Congress was concerned with 
minimizing excessive speculation which causes sudden and un- 
reasonable price fluctuations to the detriment of producers and 
consumers and which constitute a burden on interstate com- 
merce. Where a large volume of trading is controlled by one per- 
son the climate for the development of such conditions is favor- 
able. To say that section 4(i) was intended to apply to a single 
trader who owns 25 contracts but not to one who controls 100 
or 200 contracts ignores the plain intent of the law. Also, it 
should be noted that the section includes anyone who “direct- 
ly or indirectly’ makes the contracts or has the position in 
question. The Act authorizes the Secretary to issue such regula- 
tions as, in his judgment, “are reasonably necessary to effectuate 
any of the provisions or to accomplish any of the purposes of 
this Act...” (7 U.S.C. 12(a) (5)). This is a broad and far- 
reaching authority. Rice v. Chicago Board of Trade, 331 U.S. 
247, 252 (1947). We conclude that it is sufficient to encompass 
control as well as outright ownership and that the regulation is 
not invalid. 


The recommendation of complainant that all trading privileges 
should be denied to respondent for a period of 60 days is adopted. 
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ORDER 


Effective 30 days after the entry of this order, all contract 
markets shall refuse all trading privileges to the respondent, 
Webster E. Collins, for a period of sixty (60) days, such refusal 
to apply to all trading done and all positions held by the said 
Webster E. Collins, directly or indirectly. 


A copy of this decision and order shall be served upon the 
respondent and upon each contract market. 


(No. 12,285) 


In re STERLING SECURITIES, INC., PAUL J. MILLER, and R. PETER 
DENKER. CEA Docket No. 158. Decided February 27, 1969. 


Customer’s funds—Undersegregation—False reports—Cease and desist— 
Revocation of registration—Denial of trading privileges—Stipulation 


Respondents are ordered to cease and desist from failing to treat and deal 
with all customers’ funds in conformity with provisions of the act, 
failing to prepare and maintain an accurate record as of the close of 
the market on each business day of the amount of money, securities 
and property which must be in segregated account, filing reports con- 
taining false or misleading statements of material fact and willfully 
omitting to state in such reports any material fact required to be 
stated therein. The registration of the corporate respondent as a futures 
commission merchant is revoked, and all contract markets are directed 
to refuse all trading privileges to all of the respondents for a 
period of 6 months. 


Earl L. Saunders for Commodity Exchange Authority. 
Arthur A. Reiser, Jr., of Hamper & Reiser, Chicago, IIl., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing by the Acting Secretary of Agriculture. The 
complaint charges the respondents with wilfully violating sec- 
tions 4d, 4g and 6(b) of the act (7 U.S.C. 6d, 6g, and 9, as 
amended by Public Law 90-258), and sections 1.20, 1.21, 1.22, 
1.32 and 1.85 of the regulations issued under the act (17 CFR 
1.20, 1.21, 1.22, 1.32, 1.35). 








COMMODITY EXCHANGE ACT 
Cite as 28 A.D. 115 


116 


No hearing has been held with respect to this proceeding. The 
respondents have filed separate stipulations under section 0.4(b) 
of the rules of practice (17 CFR 0.4(b)), in which they admit, 
for the purposes of this proceeding, the facts contained herein 
under “Findings of Fact,’ waive hearing on the charges, and 
consent to the entry of the order hereinafter set forth. 


FINDINGS OF FACT 


1. Respondent Sterling Securities, Inc., an Illinois corporation 
with its principal office and place of business at 308 First Ave- 
nue, Sterling, Illinois, is now, and was at all times material here- 
in, a registered futures commission merchant under the Com- 
modity Exchange Act. 


2. Respondents Paul J. Miller and R. Peter Denker, individuals 
whose business address is 308 First Avenue, Sterling, Illinois, 
are now, and were at all times material herein, the president 
and treasurer, and the vice-president and secretary, respective- 
ly, of the respondent corporation. Respondent Paul J. Miller is 
now, and was at all times material herein, the principal share- 
holder of the respondent corporation. At all such times, respond- 
ents Paul J. Miller and R. Peter Denker managed and controlled 
the business of the respondent corporation and were responsible 
for the corporate acts and transactions hereinafter described. 


3. At the times hereinafter stated, respondent Sterling Securi- 
ties, Inc., in the regular course of its business as futures com- 
mission merchant, handled accounts of customers who traded in 
commodity futures. Such accounts, the trading therein, and the 
handling and disposition of funds in connection therewith, were 
subject to the provisions of the act and regulations. At all such 
times, prior to September 11, 1967, the respondent corporation 
had to its credit with a bank or other depositories, sums of 
money in varying amounts, held in segregated accounts and iden- 
tified as customers’ funds, representing deposits of margin by 
and trading profits accruing to such customers. 


4. On eight business days during the period from February 
28, 1967 through April 27, 1967, respondent Sterling Securities, 
Inc. was under-segregated in amounts within the range of $873.09 
and $6,087.34—that is, on the eight days mentioned the total 
amount of customers’ funds held in segregation, as described in 
Finding of Fact 3 hereof, was from $873.09 to $6,087.34 less 


than the amount necessary to pay all credits and equities due to 
such customers. 
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5. In June 1966, and prior to the acts and omissions described 
above, examination of the books and records of respondent Sterl- 
ing Securities, Inc. by the Commodity Exchange Authority dis- 
closed that on 11 business days during the period from May 25, 
1966 through June 9, 1966, respondent Sterling Securities, Inc. 
was under-segregated in amounts within the range of $185.25 
and $3,111.50, and that on 47 business days during the period 
from April 4, 1966 through June 8, 1966, respondent Sterling 
Securities, Inc. had not prepared a daily record of customers’ 
funds required to be held in segregation. These matters were 
discussed with respondent Paul J. Miller, and on June 23, 1966, 
the Director of the Accounting and Licensing Division of the 
Commodity Exchange Authority wrote a letter to respondent 
Paul J. Miller in his capacity as an officer of the respondent cor- 
poration, which letter read as follows: 


A basic purpose of the Commodity Exchange Act is, as you 
know, to insure that regulated commodity customer’s funds 
are separately accounted for and not used by the commis- 
sion merchant to finance his own operations, nor may he 
use one customer’s funds to finance the trading of another. 


In order for the commission merchant and our auditors to 
determine compliance with these requirements, section 1.32 
of the regulations under the law provides that, as of the 
close of the market each business day, a computation shall 
be made of the amount of money, securities, and property 
which must be placed in segregated accounts to meet the 
requirements of the act. 


On May 10, 1966, your officers discussed the segregation 
and recordkeeping provisions of the regulations with Mr. G. 
Edward Piala of our Chicago office. Also, we sent you a leaf- 
let on segregation and accounting procedures when you were 
registered as a futures commission merchant. For these 
reasons your responsibilities under the act were known by 
your management. 


Our recent audit disclosed that you were undersegregated 
in the amount of $2,900.00 on the audit date, May 31, 1966. 
Also, you were undersegregated on ten other business days 
from May 25, 1966 through June 9, 1966. Further, you failed 
to prepare the daily computation of segregation require- 
ments on 47 business days during the period of April 4, 1966 
through June 8, 1966. 
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The purpose of this letter is to inform you that these failures 
to observe the provisions of the law and regulations are 


serious and to afford you an opportunity to bring your firm 

into compliance. 

6. On or about May 6, 1968, respondent Sterling Securities, 
Inc. deposited in its bank account 199-687-5, and for a period of 
time used for its own benefit, funds in the sum of $2,000.00 


which it had received from one Alex Hogg, to margin, guarantee 
and secure transactions in commodity futures for the account of 
the said Alex Hogg. 


7. On or about June 138, 1968, respondent Sterling Securities, 
Inc. deposited in its bank account 199-687-5, and for a period of 
time used for its own benefit, funds in the sum of $5,000.00 


which it had received from one Archie Diehl, to margin, guaran- 


tee and secure transactions in commodity futures for the account 
of the said Archie Diehl. 


8. On or about April 4, 1968, respondent Sterling Securities, 
Inc. deposited in its bank account 199-687-5, and for a period of 
time used for its own benefit, funds in the sum of $4,000.00 which 


it had received from one John C. Pignatelli to margin, guarantee 
and secure transactions in commodity futures for the account of 


the said John C. Pignatelli. 


9. On or about April 8, 1968, respondent Sterling Securities, 
Inc. deposited in its bank account 199-687-5, and for a period 
of time used for its own benefit, funds in the sum of $3,500.00 
which it had received from the said John C. Pignatelli to margin, 


guarantee and secure transactions in commodity futures for his 
account. 


10. On June 26, 1968, the respondents filed a report on Form 
CEA-84 with the Commodity Exchange Authority, falsely re- 
porting that since September 13, 1967, the accounts of the firm’s 
customers “have been carried on a disclosed basis’ with another 
futures commission merchant, and that all commodity futures 
orders, “together with all money, securities and property received 
to margin, guarantee or clear the trades or contracts” of such 
customers “are transmitted for execution or clearance direct to’’ 
such futures commission merchant. 


CONCLUSIONS 
By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents wil- 
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fully violated sections 4d, 4g and 6(b) of the Commodity Ex- 
change Act and sections 1.20, 1.21, 1.22, 1.32 and 1.35 of the 


regulations thereunder, 


The complainant states that the administrative officials of 
the Commodity Exchange Authority have carefully considered 
the stipulations and waivers, and the terms of the suggested 
order, and that they believe that the proposed sanctions are ade- 
quate, and that the prompt entry, without further proceedings, 
of the order to which the respondents have consented will con- 
stitute a satisfactory disposition of this case, serve the public 
interest, and effectuate the purposes of the Commodity Exchange 


Act. The complainant recommends, therefore, that the stipula- 
tions and waivers submitted by the respondents be accepted, and 
that the proposed order be issued. It is so concluded. 


ORDER 


Respondent Sterling Securities, Inc., shall cease and desist 
from: (1) engaging as futures commission merchant without 
treating and dealing with all customers’ funds in conformity 
with the provisions of section 4d of the Commodity Exchange 
Act (7 U.S.C. 6d); (2) failing to prepare and maintain an ac- 
curate record as of the close of the market on each business day 
of the amount of money, securities, and property which must 
be in segregated account in order to comply with the require- 
ments of section 4d of the Commodity Exchange Act (7 U.S.C. 
6d); (3) willfully making any false or misleading statement of 
any material fact in any report filed with the Secretary of 
Agriculture under the Commodity Exchange Act; and (4) will- 
fully omitting to state in any such report any material fact 
which is required to be stated therein. 


Respondents Paul J. Miller and R. Peter Denker shall cease 
and desist from: (1) willfully causing, aiding, abetting, counsel- 
ing, commanding, inducing, or procuring the failure of respond- 
ent Sterling Securities, Inc., or of any other futures commission 
merchant, (a) to comply with the requirements of section 4d 
of the Commodity Exchange Act (7 U.S.C. 6d) in the treatment 
and handling of customers’ funds, and (b) to prepare and main- 
tain an accurate record, as of the close of the market on each 
business day, of the amount of money, securities, and property 


which must be in segregated account in order to comply with 
the requirements of section 4d of the Commodity Exchange Act 


(7 U.S.C. 6d); and (2) wilfully making or causing to be made 
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any false or misleading statement of any material fact in any 
report filed with the Secretary of Agriculture under the Com- 
modity Exchange Act, and willfully omitting or causing to be 
omitted from any such report any material fact which is required 
to be stated therein, and willfully aiding, abetting, counseling, 
commanding, inducing, or procuring such an act or omission. 


The registration of respondent Sterling Securities, Inc., as fu- 
tures commission merchant is revoked. The respondents, Sterling 


Securities, Inc., Paul J. Miller, and R. Peter Denker, are pro- 
hibited from trading on or subject to the rules of any contract 
market for a period of six (6) months, and all contract markets 


shall refuse all trading privileges to them during this period, 
such prohibition and refusal to apply to all trading done and 
positions held by them, directly or indirectly. 


This order shall become effective on the thirtieth day after 
the date of its issuance, and copies shall be served upon each of 
the parties and upon each contract market. 


(No. 12,286) 


In re WEBSTER E. COLLINS. CEA Docket No. 142. Decided Febru- 
ary 28, 1969. 


Effective date of sanctions—March 31, 1969 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The order entered in this proceeding on February 25, 1969, 
directing contract markets to refuse all trading privileges to 
respondent shall become effective on March 31, 1969, instead of 
March 17, 1969, as stated in the February 25th order. 


Copies hereof shall be served upon the parties and the con- 
tract markets. 
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(No. 12,287) 


yards Corporation. P&S Docket No. 1211. Decided Feb- 
ruary 3, 1969. 


Modification of rates and charges 


Respondent is authorized to modify its current schedule of rates and 
charges as requested and to assess such charges up to and including 
December 31, 1970. 

Paul M. Donovan for Packers and Stockyards Administration. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent, 
formerly the St. Paul Union Stock Yards Co., a corporation, is 


now operating under an order issued on November 9, 1967 (26 


A.D. 1176), continuing in effect to and including May 31, 1969, 
an order issued on January 28, 1966 (25 A.D. 58), authorizing 


assessment of the current temporary schedule of rates and 
charges. 


By petition filed on December 23, 1968, as amended by a peti- 
tion filed on January 24, 1969, the respondent requested author- 


ity to modify, as soon as possible, the current temporary schedule 
of rates and charges in certain respects. 


Notice of the petition filed on December 23, 1968, and its 


contents was published in the Federal Register on January 18, 
1969 (34 F.R. 874), and, although interested persons were af- 
forded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 


desire to be heard. Inasmuch as the amended petition filed on 


January 24, 1969, does not involve an increase of rates and 
charges published in the Federal Register on January 18, 1969, 
it is found that further notice and public procedure regarding 


this amendment are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 


filed an answer recommending that the petition as amended, be 
granted. 
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Since the parties are agreed, the respondent is authorized to 


modify the current schedule of rates and charges as requested 
in the petition filed on December 23, 1968, as amended by the 
petition filed January 24, 1969, and to assess such current sched- 
ule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as scon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on February 9, 1969, and 
remain in effect to and including December 31, 1970, unless mod- 
ified or extended by further order before the latter date. 


Copies hereof shall be served on the parties. 


(No. 12,288) 


In re Stoux City Stock YarpDs, A Division of United Stock- 
yards Corporation. P&S Docket No. 425. Decided February 
3, 1969. 


Modification of rates and charges 


Respondent is authorized to modify its current schedule of rates and 
charges as requested and to assess such charges up to and including 
December 31, 1970. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent, 
formerly the Sioux City Stock Yards, a corporation, is now 
operating under an order issued on December 2, 1968, continuing 
in effect to and including March 31, 1969, an order issued on 
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March 18, 1966 (25 A.D. 346), authorizing assessment of the 
current temporary schedule of rates and charges. 


By petition filed on December 23, 1968, the respondent re- 
quested authority to modify, as soon as possible, the current 
temporary schedule of rates and charges in certain respects. 


Notice of the petition and its contents was published in the 
Federal Register on January 18, 1969 (34 F.R. 875), and, al- 
though interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on December 23, 1968, and to as- 
sess such current schedule, as modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on February 9, 1969, and 
remain in effect to and including December 31, 1970, unless mod- 
ified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,289) 


In re BILLY D. CORBIN. P&S Docket No. 4004. Decided February 
4, 1969. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the act without being 
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bonded therefor and suspending him as a registrant until bonded as 
required. 


Ronald D. Cipolla for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 16, 1968, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has willfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On January 21, 1969, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Billy D. Corbin, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at 1817 Fairchild, Chillicothe, Missouri. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on February 18, 1966. Respondent was notified by certified 
mail on or about January 27, 1966, of such termination date and 
was informed that he would have to comply with the bonding 
requirements under the Act and the regulations if he continued 
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to engage in business as a dealer in commerce after such termi- 
nation date. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer, buying and selling 
livestock in commerce, without filing or maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 312(a)), and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
under the Act and the regulations. When respondent has com- 
plied with such requirements, a supplementary order will be 
issued in this proceeding terminating this suspension. 


This order shall become effeffctive on the sixth day after 
service upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 12,290) 


BALES CONTINENTAL COMMISSION Co., INC. v. TED PERRION AND 
THE HAAS LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 3829. Decided February 5, 1969. 


Real party in interest—Injured person—Legal Title— 
Right to bring reparation action 


Payee of draft for livestock sold which is dishonored by person upon whom 
drawn has legal title to draft, is the real party in interest, is a person 
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injured within the meaning of the act and may institute a reparation 
proceeding. 


State court—Provisions of act additional to other remedies 


Where complainant first proceeded in a State court against only one of 
the respondents in this proceeding, complainant is not precluded from 
its right to an additional remedy in bringing this reparation proceed- 
ing under the act, especially since the reparation provisions of the 


act are in addition to any other common law or statutory remedies. 


Agent 
Where Perrion purchased livestock and drew drafts for payment upon 
Haas, a market agency to which Perrion consigned the livestock for 
resale and with whom Perrion had an account, and Haas refused to 
pay drafts and credited Perrion’s account with the resale proceeds, 
Perrion was not agent for Haas in his purchases. 


Draft by dealer on market agency reselling livestock— 
Liability of market agency 


Where a dealer engages in the practice of paying for his livestock pur- 
chases by drafting on a market agency at whose stockyard he intends 
to resell the livestock, the market agency is liable for the amount of 
the draft if it in some manner induces the seller to relinquish the live- 


stock on the expectation of payment from the market agency, Such 
was the case here. 


Defrauded seller—Proceeds of resale 


Perrion at the time of drawing draft on Haas was heavily indebted to 


Haas and knew this. Consequently the drawing of the draft was 


equivalent to giving a worthless check and was fraudulent so that 
complainant as a defrauded seller could follow the proceeds of the 
resale against anyone except a bona fide purchaser for value. Haas 


was not in this category. 


Unfair practice—Applying proceeds of resale to antecedent 
debt. 


It is an unfair practice under the facts for a market agency to dishonor 
a draft, resell the livestock and apply the proceeds to an antecedent 
debt of the shipper. 


Respondent Ted Perrion, whose whereabouts could not be ascertained, did 
not become an actual party to this proceeding. 


Glenn A. Fingerson, Huron, South Dakota, for complainant. 
Roger C. Miller, LeVander, Gillen, Miller & Magnuson, South St. Paul, 


Minnesota, for respondent The Haas Livestock Commission Company. 
George R. Springborg, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the ‘“‘Act’’. In a complaint filed September 20, 1966, 
complainant seeks reparation from the above-named respond- 
ents in the sum of $3,737.77, which is alleged to be the balance 
owing on the unpaid purchase price of 38 head of cattle bought 


by named respondent Ted Perrion, Ipswich, South Dakota, from 
complainant at auction sale at Huron, South Dakota, on August 
19, 1966. 


A copy of the complaint, and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division, Con- 


sumer and Marketing Service (now the Packers and Stockyards 
Administration), of the Department and filed in this proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 


202.40), were served upon respondent The Haas Livestock Com- 
mission Company on March 8, 1967, but never could be served 


upon Ted Perrion, whose whereabouts could not be ascertained. 
As a result, Ted Perrion did not become an actual party to this 


proceeding. A copy of the investigative report also was served 
upon complainant on March 9, 1967. 


Respondent The Haas Livestock Commission Company filed 
an answer on March 23, 1967, and requested an oral hearing. 


An oral hearing was held at Huron, South Dakota, on August 
22, 1967. George R. Springborg, Office of the General Counsel 
of this Department, served as presiding officer. Complainant was 
represented at the hearing by counsel, Glenn A. Fingerson, 


Huron, South Dakota. Respondent The Haas Livestock Commis- 


sion Company was represented at the hearing by counsel, Roger 
C. Miller, South St. Paul, Minnesota. Four witnesses testified. 
Respondent Haas filed suggested findings of fact, conclusions, 


and supporting brief. 


FINDINGS OF FACT 


1. Complainant, Bales Continental Commission Co., Inc., is a 
corporation whose address is Huron, South Dakota. Complainant 


at all times material herein owned and operated the Bales Con- 


tinental Commission Co., Inc., a posted stockyard subject to the 
provisions of the Act, at Huron, South Dakota, hereinafter re- 
ferred to as the Huron stockyard. Complainant is the parent 
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corporation of Stockman’s Auction Company, Inc., a corporation 
whose address also is Huron, South Dakota. Stockman’s Auction 
Company, Inc. was at all times material herein registered with 
the Secretary of Agriculture as a market agency to sell livestock 
on a commission basis at the Huron Stockyard and as a dealer 
to buy and sell livestock for its own account. The livestock trans- 
actions of Stockman’s Auction Company, Inc. often were con- 
ducted in the name of its parent corporation, Bales Continental 
Commission Co., Inc. 


2. Ted Perrion, hereinafter called “Perrion”, whose last known 


address was Ipswich, South Dakota, is an individual who at all 
times material herein was engaged in the business of dealer, 
buying and selling livestock in commerce for his own account. 


8. Respondent The Haas Livestock Commission Company, a 
corporation, South St. Paul, Minnesota, hereinafter called 
‘“‘Haas’’, was at all times material herein engaged in the business 
of a market agency, registered under the Act with the Secretary 
of Agriculture to buy and sell livestock in commerce on a com- 


mission basis at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, a posted stockyard subject to the provisions of the 


Act. 


4. Beginning in about 1960, Perrion drew drafts on Haas in 
payment for most of the livestock purchases Perrion made at 
livestock auction markets located principally in South Dakota. 


5. Perrion and Haas were operating under an oral agreement 
whereby Perrion deposited $500.00 (later increased to $1,000.00) 
with Haas which was credited to a ledger account maintained 
for him by Haas, and Perrion then purchased large numbers of 
livestock, generally at auction markets, and shipped the animals 
to the St. Paul Union Stockyards, South St. Paul, Minnesota, 
consigned to Haas. Perrion usually issued drafts directed to the 
Stock Yards National Bank, South St. Paul, Minnesota, to be 
charged to Haas’ account, in payment for such livestock, and 
Haas ordinarily honored these drafts, as well as occasional drafts 
in small amounts for other items, by issuing checks drawn on 
its own general bank account to the Bank and debiting Perrion’s 


ledger account in their respective amounts. Haas resold the live- 
stock involved and issued accounts of sale to Perrion, but re- 


tained and deposited in Haas’ own general bank account the 
custodial checks made out to Perrion and itself for the net sale 
proceeds, crediting such net proceeds to Perrion’s ledger account. 
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Haas knew that Perrion did not have sufficient personal funds 
with which to pay for the large numbers of livestock shipped 
by him to Haas. 


6. Haas had dishonored a draft dated February 25, 1966, di- 
rected by Perrion to the Stock Yards National Bank, South St. 
Paul, to be charged to Haas’ account in the amount of $22,488.38 
for some cattle purchased from complainant, because of insuffi- 
cient funds in Perrion’s account. Subsequently, Larry Bales, vice 
president of complainant corporation and Stockman’s Auction 
Company, Inc., had issued his personal check to Haas for 
$2,488.38 in exchange for Haas’ check for $22,488.38, which 
transaction was treated as fully paying the $22,488.38 draft. 


7. On August 19, 1966, at an auction sale conducted by Stock- 
man’s Auction Company, Inc. at the Huron Stockyard, Perrion 
purchased 33 head of cattle in his own name for $4,567.71, and 


on that date issued and delivered to complainant as payee a 
draft directed to the Stock Yards National Bank, South St. Paul, 
Minnesota, to be charged to Haas’ account, in the amount of 


$4,567.71 in payment for such cattle. On or about the same date, 
27 of these 33 head of cattle were loaded on Perrion’s truck and 


commingled with 27 additional cattle bought elsewhere by Per- 
rion. Perrion’s trucker delivered the 54 head of cattle on the 


early morning of August 20, 1966, to Haas at the St. Paul Union 
Stockyards, South St. Paul, Minnesota. 


8. On August 22 and 23, 1966, Haas sold for Perrion’s account 
the 54 head of cattle received in Perrion’s shipment of August 
20, 1966. The net proceeds, after deduction of the usual commis- 
sion charges and expenses from the sale of the 54 head, were 
$7,732.08. Such net proceeds were received by Haas, and a cus- 


todial check covering the same was then issued by Haas to itself 
and Perrion but actually retained and deposited in Haas’ own 


general bank account, then credited to the ledger account Haas 
maintained for Perrion. 


9. The $4,567.71 draft issued to complainant by Perrion was 
deposited August 22, 1966, in complainant’s bank in Huron, 
South Dakota. 


10. By telegram dated August 25, 1966, Haas notified com- 
plainant and four other auction markets that as of that date 
Haas would not honor drafts drawn by Perrion. Drafts drawn 
by Perrion from August 9 to August 26, 1966, payable to three 
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other auction markets for livestock purchased by him and which 
were not honored by Haas totaled in excess of $40,000.00. 


11. On or about August 26, 1966, Stockman’s Auction Com- 


pany, Inc. sold the remaining 6 head of the 33 head of cattle 
which had been purchased by but not delivered to Perrion, for 


total net sale proceeds of $829.94. The check for these net pro- 
ceeds was made payable to complainant and credited by com- 
plainant to Perrion’s account. 


12. Prior to August 19, 1966, debits for other drafts earlier 
drawn by Perrion on Haas for other livestock purchased by him 


and shipped to Haas greatly exceeded available credits, so the 
net proceeds from the sale of the 54 head on August 22 and 23, 
1966, were retained and applied by Haas on Perrion’s existing 


indebtedness to Haas. 
13. On or about August 30, 1966, the $4,567.71 draft issued 


by Perrion to complainant was returned unpaid to complainant’s 
bank by the Stock Yards National Bank with the explanation, 
“Not enough money to take care of draft.” 


14. On or about August 31, 1966, complainant instituted an 
action in the Edmunds County Circuit Court for the Tenth Judi- 
cial Circuit, State of South Dakota, against Ted Perrion to re- 
cover the $3,737.77 then owing on the purchase price for the 33 
head of cattle here involved, and caused an attachment to be 
levied upon a 1965 Wilson trailer owned by Perrion. At the time 
of the oral hearing, this claim had not been reduced to judgment 
and complainant had received nothing by reason of the attach- 
ment of the trailer, which was found to be subject to an unpaid 
sales contract running to the Wilson Trailer Company as con- 
ditional vendor, and which vendor took possession of the trailer 
following the attachment proceeding. 


15. Complainant, Bales Continental Commission Co., Inc., has 
received from Western Surety Company, surety. on Perrion’s 
$5,000.00 dealer’s bond, a pro rata payment of $442.00, reducing 


the above $3,737.77 balance of the purchase price of the 33 head 
of cattle unpaid to complainant to $3,295.77. 


16. The complaint was filed within 90 days of the accrual of 
the cause of action. 
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CONCLUSIONS 


At the close of complainant’s case at the oral hearing, respond- 
ent moved for dismissal on two grounds not directly pertaining 
to the general merits of this controversy. These grounds were 
(1) that Bales Continental Commission Co., Inc., the compain- 
ant, is not the real party in interest; and (2) that complainant, 
by bringing its action against Perrion in State Court in August 
of 1966, made an election of remedies which precludes it from 
pursuing this reparation proceeding. 


As to the first ground, it is undisputed that complainant corpo- 
ration is owner of the posted stockyard at Huron and not the 
commission firm registered with the Secretary under the Act. 
There is no doubt, however, but that complainant, as a South 
Dakota corporation, is a legal entity, capable of bringing an 
action in its own name. Moreover, complainant, as the payee 
named in the draft drawn by Perrion and the party holding 
actual possession of such draft, clearly has legal title to it. By 
the Act itself (see Section 308(a)), a stockyard owner, market 
agency, or dealer violating certain provisions of the Act, is made 
“liable to the person or persons injured thereby.” In the absence 
of any more specific provision, we take it that the injured person 
under the Act, who thereby has the right to bring a reparation 
proceeding, is the person who would generally fit the description 
of the real party in interest in an ordinary legal proceeding and 
meet the requirements of the usual real party in interest rule. 
While this rule requires that every action must be prosecuted in 
the name of the real party in interest, it also is settled law that 
the holder of mere legal title may sue, as may he who merely 
holds a note or chose in action for collection; as may a party 
with whom or in whose name a contract has been made for the 
benefit of another; and as may the holder of the legal title even 
though he has no beneficial interest in the instrument and a 
third person is entitled to the proceeds. See Section 33.0402, 


South Dakota Code of 1989; Muschelwicz v. Tidrick, 40 $.D. 485, 
167 N.W. 499 (1918) ; Cooper v. Hayward, 67 Minn. 92, 69 N.W. 
638 (1896); Woods v. Warren, (Tex. Civ. A.), 141 S.W. 293 
(1911); Stanley v. Penny, 75 Kan. 179, 88 Pac. 875 (1907); 
Citizens’ Bank v. Corkings, 9 8.D. 614, 70 N.W. 1059 (1897); 
62 Am. St. Rep. 891; and Arpin v. Burch, 68 Wis. 619, 82 N.W. 
681 (1887). 


Further, we deem it pertinent to note that all parties to the 
transaction involved in this proceeding as well as the numerous 
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similar earlier transactions, seemingly had elected to deal with 
complainant as the real owner of the livestock being purchased, 
as the corporation entitled to be named payee in the drafts 
issued for payment, and as the party or corporation in fact en- 
titled to receive payment. Complainant and its subsidiary corpo- 
ration, Stockman’s Auction Company, Inc., are in fact family 
corporations incorporated in the same State and having the same 
majority stockholders, the same officers, and the same address. 
To ignore all of this and particularly respondent Haas’ own 
election in previous transactions to regard complainant as the 
real party in interest, and now to attempt to draw a strict, 
artificial, and technical distinction between these two corpora- 
tions and thus provide respondent Haas with a technical im- 
munity seems inappropriate. We therefore conclude that com- 
plainant is a person injured as provided within Section 308 (a) 
of the Act and entitled to bring this proceeding, and that re- 
spondent Haas’ motion to dismiss cannot be sustained on the 
first ground. 


As to the second ground of respondent’s motion, that com- 
plainant by proceeding in State Court against Perrion is pre- 
cluded from bringing this action, we point out that Section 
808(b) of the Act offers two new and additional avenues by 
which a person injured under the Act may recover his damages 
—(1) by complaint to the Secretary in a reparation proceeding 
such as we have here, or (2) by suit in any District Court of 
the United States of competent jurisdiction. The Act further 
expressly provides that this section “shall not in any way abridge 
or alter the remedies now existing at common law or by statute, 
but the provisions of this act are in addition to such remedies.” 
(Underlining added) In short, the remedy which complainant 
has elected to invoke by this proceeding is authorized by the 
Act as a cumulative or additional remedy, additional to such 
remedies as it otherwise had at common law or by statute. The 
fact that complainant first elected to proceed in State Court 
would not without more, we think, preclude it from thereafter 
exercising its further right to bring this reparation proceeding 
under the Act. We also point out that complainant did not name 
respondent Haas as a party in the State Court suit, but proceed- 
ed solely against Perrion, who is not a party to this proceeding. 
Further, the cause of action against Ted Perrion in the State 
Court is different than the cause of action brought against 
Haas in this proceeding. While in the State Court action com- 
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plainant further resorted to the supplemental proceeding of at- 
tachment, the subject of this attachment was then released and 
complainant has taken nothing by virtue of the attachment or 
its State Court action. 


With regard to the merits, complainant does not specifically 
allege in its complaint that Perrion was agent for Haas, nor does 
the record in this proceeding establish either Perrion’s actual 
or apparent authority to act as agent for Haas in this trans- 
action. There was no proof of Perrion’s having express authority 
to act for Haas in the purchase of the 33 head of cattle, nor did 
Perrion ever declare to complainant that he had any such au- 
thority. In fact, Perrion bid for the cattle in his own name and 
had absolute control over designating to whom they would be 
shipped. Complainant did not actually know the destination of 
the animals until after the sale had taken place. Respondent 
Haas made no representation to complainant as to Perrion’s 
authority, nor did complainant ever actually inquire of Haas 
relative to Perrion. 


The evidence only shows that Perrion and Haas had been 
operating for several years under an oral agreement whereby 
Perrion, after making a relatively small cash deposit to open 
an account with Haas, purchased large numbers of livestock at 
auction markets, mostly in South Dakota, and on numerous 
occasions shipped them to Haas as factor for resale on a commis- 
sion basis. Perrion usually would issue in payment for such live- 
stock a draft drawn by him on Haas; Haas would resell the live- 
stick, issue an account of sale to Perrion, but retain and deposit 
in its own general bank account the custodial checks which Haas 
made out to Perrion and itself for the net sale proceeds after 
first deducting its usual commission charges plus normal selling 
expenses. There is no showing that Perrion either received any 
salary or commission from Haas for such purchases of live- 
stock. Perrion also made some purchases of livestock at South 
Dakota auction markets for delivery to points in Wisconsin, and 
on some occasions issued his personal checks in payment for his 
purchases. 


We doubt that, under all of these circumstances, Perrion’s 
arrangement with Haas or the fact that Haas had honored 
certain drafts given in payment for livestock purchased by 
Perrion proves that Perrion was agent for Haas and Haas can- 
not therefore be held as the buyer. See Fred Manschreck et al. v. 
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Gunter, 20 A.D. 863 (1961); Lorie v. Lumberman’s Mut. Cas- 
ualty Co., Mo. App., 8 S.W. 2d 31 (1928). 


However, when a dealer engages in the practice of paying for 
his livestock purchases by drafting on a market agency at whose 
stockyard he intends to resell the livestock, the market agency 
is liable for the amount of the draft if it in some manner, by 
word or deed, induces the initial seller to relinquish the livestock 
on the expectation of payment from the market agency. Grose- 
close v. Jackson et al., 26 A.D. 1167, 1174 (1967). 


Haas denies that drafts drawn by Perrion were routinely 
honored, alleging that during 1966 and earlier respondent Haas 
would honor drafts only if Perrion had funds to his credit suffi- 
cient to pay them, and that this was made known to complainant 
prior to August 19, 1966; and further alleging that the shipment 
by Perrion on August 20, 1966, was made up of livestock pur- 
chased by him at several markets and that such livestock were 
not identified to Haas. After expressly denying the existence 
of any agreement between Haas and complainant or between 
Haas and Perrion to honor any and all drafts drawn by Perrion, 
as well as the issuance of any letter of credit to Perrion, Haas, 
finally alleges that the net proceeds of all sales of livestock sold 
for Perrion were paid to him by crediting his account and pay- 
ing from its drafts drawn thereon when presented and to the 
extent credit remained available, that none of the sale proceeds 
are retained by Haas, and that any damage to complainant re- 
sulted from complainant’s own careless business practices. The 
record does not support Haas’ contentions. It is clear that the 
arrangement between Haas and Perrion was that drafts would 
be paid by Haas for livestock shipped to and resold at Haas’ 
stockyard, reimbursement to come out of the net proceeds from 
the resale. In the transaction in issue, the livestock was so ship- 
ped and sold and it was an unjust practice on the part of Haas 
to refuse to honor the draft for such livestock, notwithstanding 
the fact that 6 head were not shipped. Haas should have paid 
for the 27 head pursuant to its agreement with Perrion. Not 
only did Haas have this agreement with Perrion but there was 
testimony that at the time an earlier draft was dishonored by 
Haas in February of 1966, complainant’s vice president actually 
was told of Perrion’s credit with Haas. 


Even if there was some basis for arguing that the failure to 
ship six of the 33 head excuses Haas from his promise to pay 
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for Perrion’s drafts, we would be required to sustain the claim. 
The giving of a valueless check in payment for livestock has been 
regarded by the Secretary as fraudulent. See Call v. Winter Live- 
stock Com. Co., 11 A.D. 3 (1952); Truss v. Kime, et al., 22 A.D. 
460 (1963); and Farmers Marketing v. Rippentrop, 25 A.D. 
603, 608 (1966). Here Perrion gave complainant, instead of a 
worthless check, a draft directed to the Stock Yards National 
Bank to be charged to Haas’ account, which draft was dishonor- 
ed and returned by the Bank with the explanation, “Not enough 
money to take care of draft”. At the very time this purchase was 
made by Perrion issuing the draft to induce this complainant to 
part with possession of 27 head of the cattle purchased, Perrion 
was heavily indebted in his account to Haas, was about to dis- 
appear leaving some $50,000.00 in debts he had incurred in mak- 
ing purchases of livestock at auction markets in South Dakota, 
and assuredly knew that in all likelihood Haas would no longer 
honor his drafts. We think, therefore, that this transaction was 
in essence the same as if Perrion had given a worthless check to 
obtain possession of the cattle, and was fraudulent as to com- 
plainant. 


Complainant, as a defrauded seller, retained an equitable right 
to recision which it could exercise against anyone but a bona 
fide purchaser for value without notice. Truss v. Kime, supra, 
and cases cited therein. It also is well settled that ““The defrauded 
seller may not only follow the goods into the hands of the 
fraudulent buyer or one taking under the buyer and not entitled 
to protection as a bona fide purchaser for value, but he may also 
follow the proceeds, where they can be identified under the gen- 
eral doctrine of following trust funds.” 46 Am. Jur., Sales § 656. 
See also Truss v. Kime, supra; Farmers Marketing v. Rippen- 
trop, supra; Call v. Winter Livestock Comm. Co., supra; High- 
more Livestock Exch. v. Perrion, 27 A.D. 460, 465 (1968). 


A factor, such as Haas, exercising dominion over the cattle, 
occupies essentially the same position in this regard as an actual 
purchaser of them. See 35 C.J.S. Factors, § 57; 25 C.J. Factors, 
§ 143; Moore v. Hill, 38 F. 330 (1889); Johnson v. Martin, 87 
Minn. 370, 92 N.W. 221 (1902). It therefore appears pertinent 
to point out that if Haas had been an actual purchaser of thg 
cattle here involved, it would not be entitled to protection as a 
bona fide purchaser as against complainant. See Morrow Shoe 
Mfg. Co. v. New England Shoe Co., 57 Fed. 685 (C.C.A. 7th, 
1893) ; Dudley v. Lovins, 310 Ky. 491, 220 S.W. (2d) 978 
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(1949); 46 Am. Jur., Sales § 472; Call v. Winter Livestock 
Comm. Co., supra. At the very time Haas received the consign- 
ment of cattle from Perrion on August 20, Haas had knowledge 
of facts sufficient to cause a reasonably prudent person to make 
a further investigation to ascertain whether anyone other than 
Perrion had an interest in such cattle. On the basis of their oral 
arrangement and past method of operating, Haas knew that sub- 
stantially all of the livestock shipped by Perrion to the St. Paul 
Union Stockyards were purchased by him at auction markets 
in the Dakotas, that Perrion did not personally pay for such 
livestock, and that Perrion did not have personal funds to pay 
for them. Through the ledger account it maintained for Perrion, 
Haas had direct knowledge of the deteriorated condition of Per- 
rion’s finances, and earlier, because of the sad state of his ac- 
count, had even dishonored drafts drawn by Perrion in payment 
for livestock shipped by him. Haas, if an actual purchaser of 
these cattle, therefore would not be entitled to protection as 
against complainant, and we think the same is true with regard 
to Haas as a factor. 


It also seems pertinent to mention at this point the majority 
view (46 Am. Jur., Sales § 472) that one who obtains possession 
of property in payment of an antecedent debt does not occupy 
the position of a bona fide purchaser for value as against the 
defrauded seller. See also Shirley-Self Motor Co. v. Canon, 166 
S.W. 2d 155 (Tex. Civ. App. 1942); Call v. Winter Livestock 
Com. Co., supra; Farmers Marketing v. Rippentrop, supra. While 
Haas asserts in its brief that Perrion was not indebted to it and 
that Haas received none of the proceeds of the sale for Perrion 
except commissions and authorized charges, the record simply 
does not support these assertions. The debits on Perrion’s ledger 
account clearly exceeded available credits, and even the pro- 
ceeds from Perrion’s livestock consignments already in the St. 
Paul Union Stockyard plus those then currently arriving, were 
far from sufficient to satisfy Perrion’s outstanding drafts. 
Further, and contrary to Haas’ contention, there is no doubt 
but that it did receive more than commissions and normal 
expenses from the sales of these animals. Though somewhat 
obscured by the obviously deliberate emphasis placed by Haas 
on the bookkeeping or paper aspects, the net result of this trans- 
action (as with those preceding it under the arrangement exist- 
ing between Perrion and Haas) was that Haas and not Perrion 
in fact received and deposited the net proceeds of its sales for 
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Perrion in Haas’ own genera! bank account. By permitting Per- 
rion to draw drafts in payment for earlier shipments of livestock 
he made to Haas, Haas in fact needed, received, and used the pro- 
ceeds of this transaction to replenish Perrion’s account and di- 
rectly to repay itself. While on paper it might look like these net 
proceeds went to Perrion, they in fact were chiefly retained by 
and went to Haas to cover Perrion’s prior debt. No actual pay- 
ment or disbursement of them was made to Perrion. 


Haas urges finally that complainant failed to prove that the 
27 head of cattle which were purchased on August 19, 1966, 
by Perrion actually were shipped to Haas and sold by it for 
Perrion’s account. However, when the 54 head of cattle were 
delivered at South St. Paul on August 20, the so-called trucker’s 
contract or receiving record prepared by the Stockyards Com- 
pany identified “Ted Perrion Trucking”, and also bore the nota- 
tions “Huron” and “Miller Magness Huron’. From past experi- 
ence and many prior transactions with Perrion, adequate infor- 
mation was thus provided for Haas to know that at least some 
of the cattle here involved came from complainant. While the 
27 head of cattle purchased from complainant were commingled 
with 27 other head, Haas knew or easily could have ascertained 
that the 27 head had been purchased by Perrion from com- 
plainant’s auction market. Moreover, Haas’ telegram of August 
25 notifying complainant that as of that date Haas would not 
honor drafts drawn by Perrion hardly is consistent with Haas’ 
claimed ignorance as to the source of these animals. 


We conclude that respondent Haas engaged in an unjust and 
unreasonable practice when it initially failed to honor the draft 
in issue and again when it retained in its own bank account 
and applied in payment of Perrion’s prior indebtedness to it, the 
net proceeds from the sale of complainant’s 27 head of cattle in- 
stead of enabling complainant to receive payment therefor. See 
Groseclose v. Jackson et al., supra at 1174; Hammond v. Allen et 
al., 26 A.D. 348, 351 (1967); In re Wright, P. & S. Docket No. 
1043; decided November 18, 1938; In re Fulton, P. & S. Docket 
No. 464, decided November 11, 1935; Call v. Winter Livestock 
Comm. Co., supra; Schlichenmayer v. Miller et al., 24 A.D. 466, 
472 (1965). 


Since the exact amount of proceeds of the 27 head is not 
known, damages shall be calculated on the basis of the price 
for which the 33 head were purchased by Perrion ($4,567.71) 
less the net proceeds of the resale by complainant of six head 
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for a net of $829.94, less the $442.00 pro rata payment received 
on Perrion’s dealer’s bond from Western Surety Company, or 
a total net balance of $3,295.77. This calculation may be used 
as a basis for following the proceeds of the resale under the 
circumstances of this case. Eastman Co. v. Southern Photo Co., 
273 U.S. 359, 379 (1927) ; Natural Bridge Packing Co. v. Ganey, 
15 A.D. 818, 823 (1956); Minot Livestock Auction v. Wood 
Bros. et al., 24 A.D. 459, 465 (1965); Schlichenmayer v. Miller 
et al., supra. The livestock which were commingled were of the 
same kind and quality and since per head the 54 resold for more 
than the per head purchase price of the 33, clearly the net pro- 
ceeds retained by Haas more than covers the amount of repara- 
tion sought. 


ORDER 


Within 30 days from the date of this order, Haas shall pay 
to the Bales Continental Commission Co., Inc., as reparation 
the sum of $3,295.77, with interest on said sum at the rate of 
6 percent per annum from September 1, 1966, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,291) 


GORDON MAGNESS d/b/a MAGNESS-FAULKTON LIVESTOCK Ex- 
CHANGE, AND MAGNESS-HURON LIVESTOCK EXCHANGE, INC. 
v. JAMES DAVIS, TED PERRION, AND THE HAAS LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 3831. Decided Feb- 
ruary 5, 1969. i 


Agent 


Where respondent Davis was only agent of a known principal Perrion and 
complainants looked to Perrion for payment, complaint dismissed as 
to Davis. 


Where Perrion purchased livestock and drew drafts for payment upon 
Haas, a market agency to which Perrion consigned the livestock for 
resale and with whom Perrion had an account, and Haas refused to 
pay drafts and credited Perrion’s account with the resale proceeds, 
Perrion was not agent for Haas in his purchases. 


Real party in interest—Injured person—Legal title— 
Right to bring reparation action 


Payee of draft for livestock sold which is dishonored by person upon whom 
drawn has legal title to draft, is the real party in interest, is a person 
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injured within the meaning of the act and may institute a reparation 
proceeding. 


Defrauded seller—Proceeds of resale 


Perrion at the time of drawing draft on Haas was heavily indebted to 
Haas and knew this. Consequently the drawing of the draft was 
equivalent to giving a worthless check and was fraudulent so that 
complainants as defrauded sellers could follow the proceeds of the 
resale against anyone except a bona fide purchaser for value. Haas 
was not in this category. 


Draft by dealer on market agency reselling livestock— 
Liability of market agency 


Where a dealer engages in the practice of paying for his livestock pur- 
chases by drafting on a market agency at whose stockyard he intends 
to resell the livestock, the market agency is liable for the amount of 
the draft if it in some manner induces the seller to relinquish the live- 
stock on the expectation of payment from the market agency. Such 
was the case here. 


Unfair practice—Applying proceeds of resale to antecedent debt 


It is an unfair practice under the facts for a market agency to dishonor 
a draft, resell the livestock and apply the proceeds to an antecedent 
debt of the shipper. 


George N. Manolis, Churchill, Sauer, Manolis & Hoyt, Huron, South Dakota, 
for complainants. 
Roger C. Miller, LeVander, Gillen, Miller & Magnuson, South St. Paul, 
Minnesota, for respondent The Haas Livestock Commission Company. 
Respondent James Davis, pro se. 
George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act”. In a complaint filed on September 6, 
1966, complainants seek reparation from the above-named re- 
spondents in the sum of $4,414.42, which is alleged to be the 
unpaid purchase price of 21 cows and 3 bulls bought by named 
respondent Ted Perrion, Ipswich, South Dakota, from complain- 
ants at auction sales at Faulkton and Huron, South Dakota, from 
July 26 to August 18, 1966. It is further alleged that Perrion 
issued drafts drawn on respondent The Haas Livestock Commis- 
sion Company for such cattle, at his request had the cattle de- 








142 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 140 


livered to respondent Haas, and that respondent Haas received 
and presumably disposed of the cattle without honoring the drafts 
and without making payment for them. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Consumer and 
Marketing Service (now the Packers and Stockyards Adminis- 
tration) of the Department, filed in this proceeding pursuant to 
section 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondent James Davis on March 10, 1967, and 
upon respondent The Haas Livestock Commission Company on 
February 27, 1967, but could never be served upon Ted Perrion, 
whose whereabouts could not be ascertained. As a result, Ted 
Perrion did not become an actual party to this proceeding. A 
copy of the investigative report was served upon complainants 
on February 28, 1967. 


Respondent James Davis filed an answer on or about March 
22, 1967, in the form of a letter stating, “I asked Mr. Magness 
if it would be alright to buy cattle for Perrion and he OK it”. 


Respondent The Haas Livestock Commission Company filed 
an answer on or about March 22, 1967, denying that at any time 
Perrion purchased livestock on its behalf or for its account, 
alleging that during 1966 and earlier it would honor and pay 
drafts drawn by Perrion only if he had sufficient funds to his 
credit to pay such drafts when presented, and further alleging 
a duplication and certain discrepancies in Perrion’s drafts dated 
in August, 1966. Respondent Haas further alleges that Perrion’s 
shipments of livestock from July 29 to August 18, 1966, were 
made up of purchases at several markets and were not identified 
to Haas, and expressly denies the existence of any agreement 
to honor any and all drafts drawn by Perrion and the issuance 
of any letter of credit to Perrion. After charging that any dam- 
age to complainants resulted from their own failure to act and 
carelessness, respondent Haas alleges that the net proceeds of 
all sales for Perrion, after deducting only commission and usual 
selling expense, were paid to him by crediting his account and 
paying from it drafts drawn thereon when presented and to the 
extent credit remained available, and that none of the net sale 
proceeds are retained by Haas. Respondent Haas requested an 
oral hearing. 


An oral hearing was held at Huron, South Dakota, on August 
9, 1967. George R. Springborg, Office of the General Counsel 
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of this Department, served as presiding officer. Complainants 
were represented at the hearing by counsel, George N. Manolis, 
Huron, South Dakota. Respondent James Davis appeared pro 
se. Respondent The Haas Livestock Commission Company was 
represented at the hearing by counsel, Roger C. Miller, South 
St. Paul, Minnesota. Four witnesses testified. Complainants filed 
a brief, and respondent Haas filed suggested findings of fact, 
conclusions, and supporting brief. 


FINDINGS OF FACT 


1. Complainant Gordon Magness is an individual who, under 
the trade name of Magness-Faulkton Livestock Exchange, at all 
times material herein was engaged in the business of a market 
agency, registered under the Act with the Secretary of Agri- 
culture to sell livestock in commerce on a commission basis at the 
Magness-Faulkton Livestock Exchange, Faulkton, South Dakota, 
a posted stockyard subject to the provisions of the Act. 


2. Complainant Magness-Huron Livestock Exchange, Inc., a 
corporation, was at all times material herein engaged in the busi- 
ness of a dealer and market agency, registered under the Act 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for its own account and on a commission basis at the 
Magness-Huron Live Stock Exchange, Incorporated, Huron, 
South Dakota, a posted stockyard subject to the provisions of 
the Act. Complainant Gordon Magness is President of this com- 
plainant corporation. Complainants have elected to treat the 
transactions at the two stockyards as one claim and they are 
dealt with as such in this proceeding. 


8. Respondent James Davis, whose full name is James W. 
Davis, hereinafter called “Davis”, is an individual whose address 
is 88 Fourth N.E., Huron, South Dakota. 


4. Ted Perrion, hereinafter called “Perrion”, whose last known 
address was Ipswich, South Dakota, is an individual who at all 
times material herein was engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account. 
From time to time, Perrion would ask Davis by telephone to 
purchase livestock for him at auction sales, and Davis would do 
so. Both Davis and Perrion would be named as buyers on the 
invoices covering such purchases. 


5. Respondent The Haas Livestock Commission Company, a 
corporation, South St. Paul, Minnesota, hereinafter called 
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“Haas,” was at all times material herein engaged in the business 
of a market agency, registered under the Act with the Secretary 
of Agriculture to buy and sell livestock in commerce on a com- 
mission basis at the St. Paul Union Stockyards, South St. Paul, 


Minnesota, a posted stockyard subject to the provisions of the 
Act. 


6. Beginning in September 1960, Perrion drew drafts on Haas 
in payment for most of the livestock purchases Perrion made at 


livestock auction markets located principally in South Dakota. 
Perrion and Haas were operating under an oral agreement 


whereby Perrion deposited $500.00 (later increased to $1,000.00) 
with Haas, which was credited to a ledger account maintained 
for him by Haas and Perrion then purchased large numbers of 
livestock, generally at auction markets, and shipped the animals 
to the St. Paul Union Stockyards, South St. Paul, Minnesota, 
consigned to Haas. Perrion usually issued drafts directed to the 
Stockyards National Bank, South St. Paul, Minnesota, to be 
charged to Haas’ account, in payment for such livestock. Haas 
ordinarily honored these drafts, as well as occasional drafts in 
small amounts for other items, by issuing checks to its bank 
drawn on its own general bank account and debiting Perrion’s 
ledger account in their respective amounts. Haas resold the live- 
stock involved and issued accounts of sale to Perrion, but re- 
tained and deposited in Haas’ own general bank account the 
custodial checks made out to Perrion and itself for the net sale 
proceeds, crediting such net proceeds to Perrion’s ledger ac- 
count. Haas knew that Perrion did not have sufficient personal 
funds with which to pay for the large numbers of livestock 
shipped by him to Haas. 


7. From July 26, 1966, to August 18, 1966, at auction sales 
conducted by complainants at their stockyards in Faulkton and 
Huron, Perrion himself, or Davis acting as agent for Perrion, 
made the following purchases of cattle.! 


Date 1966 Purchase Price 

July 26 5 cows $ 829.95 
August 9 1 cow 140.38 
August 16 3 bulls 951.99 
August 16 9 cows 1,540.11 
August 18 6 cows 776.02 


1. The July 26, August 9, and August 16 purchases were made at the Magness-Faulkton 


Livestock Exchange. The August 18 purchase was made at the Magness-Huron Livestock Ex- 
change, Inc. 
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8. In connection with such purchases, complainants received 
drafts drawn by Perrion on Haas as follows: 


Payee Date Amount 
Magness-Faulkton Livestock Exchange August 1, 1966 $ 810.05 
Magness-Faulkton Livestock Exchange August 23, 1966 829.95 
Magness-Faulkton Livestock Exchange August 23, 1966 3,584.47 


The August 1 draft was intended by Perrion to pay for the July 
26 purchase of 5 cows, and such draft was honored by Haas; 
the $829.95 draft dated August 23 was issued in error by Per- 
rion to cover the same July 26 purchase of cows, and was dis- 
honored August 30 by Haas as a duplicate payment for such 
purchase; and the August 23 draft for $3,584.47 was intended 
by Perrion to cover the August 9 and two August 16 purchases 
aggregating $2,632.48, but was issued for $951.99 in excess of 
the total of these three purchases, and was dishonored August 
380 by Haas. Perrion issued no draft to complainant for the 
August 18 purchase of 6 cows. The balance of the purchase price 
for all 21 cows and 8 bulls not paid to complainants by Perrion 
and Haas was $3,428.40. The total purchase price for the live- 
stock purchased at the Magness-Faulkton Livestock Exchange 


is $2,652.38, and for the livestock purchased at the Magness- 
Huron Livestock Exchange, Inc., is $776.02. 


9. From July 29, 1966, to August 20, 1966, Perrion shipped 
a total of 191 head of cattle, which included the 24 head here 
involved, to the South St. Paul Union Stockyards, consigned to 
Haas; and from July 29, 1966, to August 23, 1966, Haas sold 
193 head of cattle for Perrion’s account, for total net proceeds 
of $31,997.78. These net proceeds were received by Haas, cus- 
todial checks covering the same were issued by Haas to itself 
and Perrion but actually were retained and deposited in Haas’ 
own general bank account, then credited to the ledger account 
Haas maintained for Perrion. 


10. Haas had dishonored drafts drawn by Perrion in February 
and July of 1966 because of insufficient funds in Perrion’s ledger 
account, and prior to August 19, 1966, debits for drafts earlier 
drawn by Perrion on Haas for other livestock purchased by him 
and shipped to Haas greatly exceeded available credits. Sub- 
stantially all of the net proceeds from the sales of the 193 head 
of cattle were retained and applied by Haas on Perrion’s exist- 


ing indebtedness to Haas. 
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11. By telegram dated August 25, 1966, Haas notified com- 
plainants and four other auction markets that as of that date 


Haas would not honor drafts drawn by Perrion. Drafts drawn 
by Perrion on Haas from August 9 to August 26, 1966, payable 
to complainants and two other auction markets for livestock 
purchased by Perrion and which were not honored by Haas total- 
ed in excess of $40,000.00. 


12. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 


We first consider respondent Davis’ position in this proceed- 
ing. While Davis is named as a respondent in the complaint, we 
do not have the benefit of any allegation therein as to the precise 
basis for his claimed liability nor of any testimony as to the 
exact nature of Davis’ connection with these transactions. Al- 
though both Davis and Perrion were named as buyers on three 
of the five buyer’s invoices covering the 24 head of cattle here 
involved, Gordon Magness by his own admission was looking to 
Perrion for payment. We conclude that Davis was but the agent 
for Perrion, his disclosed principal, and as such is not liable and 
the complaint should be dismissed as to him. See Jowa County 
v. Schwartz, et al., 23 A.D. 818; Greer v. Davis, et al., 28 A.D. 
1369; and J. Albert Brown Ranches v. Davis, et al., 23 A.D. 1380. 


With regard to respondent Haas, complainants appear to take 
the position in their complaint that Perrion was agent for Haas 
in these transactions. The record in this case, however, clearly 
does not establish either Perrion’s actual or apparent authority 
to act as agent for Haas in any of these transactions. Perrion 
received no salary or commission from Haas for any livestock 
purchases. There was no proof of his having express authority 
to act for Haas in making these purchases of livestock, nor are 
we told that Perrion ever declared to complainants that he had 
any such authority. In fact, Perrion either personally or through 
Davis as his agent bid for the cattle in his or their own names 
and had absolute control over designating to whom each head so 
purchased would be shipped. Although most of the livestock were 
shipped to Haas, occasionally they would be shipped elsewhere, 
in which event Perrion would issue a personal check for the 
purchase price. See Fred Manschreck et al. v. Gunter, 20 A.D. 
863 (1961) ; Lorie v. Lumberman’s Mut. Casualty Co., Mo. App., 
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8 S.W. 2d 31 (1928); and Hutsell v. Morrison Livestock Com’n 
Co., 20 A.D. 573 (1961). Furthermore, the fact that Haas had 
honored prior drafts drawn by Perrion does not establish ap- 
parent authority for Perrion to act for Haas in any of the trans- 
actions presently discussed. Arkansas Valley Sales Co. v. Bruce- 
Jones Comm. Co., 9 A.D. 204 (1950) ; Hestekin v. Morrison Live- 
stock Comm. Co., 20 A.D. 579 (1961). 


When a dealer engages in the practice of paying for his live- 
stock purchases by drafting on a market agency at whose stock- 
yard he intends to resell the livestock, the market agency is 
liable for the amount of the draft if it in some manner, by word 
or deed, induces the initial seller to relinquish the livestock on 
the expectation of payment from the market agency. Groseclose 
v. Jackson et al., 26 A.D. 1167, 1174 (1967); see also Hammond 
v. Allen et al., 26 A.D. 348, 351 (1967). The record shows that 
there was such a promise made by Haas to Perrion to pay drafts 
for purchases of livestock shipped to and resold by Haas for 
Perrion’s account. Haas was to have been reimbursed from the 
net proceeds upon resale. However, the record does not show 
that there was a promise made by Haas to Perrion to pay drafts 
drawn for more than the purchase price of livestock or to pay 
for livestock absent a draft being drawn. In this instance, the 
draft drawn for $3,584.47, intended to cover the August 9 and 
16 purchases of 10 cows and 3 bulls, exceeded the aggregate 
amount of the purchase price by $951.99. With respect to the 
August 18 purchase of 6 cows, a draft was never drawn by Per- 
rion. Furthermore, Perrion did not notify Haas concerning the 
particular transactions herein involved and ask Haas to pay for 
the animals. Therefore, under all of these circumstances, it is 
concluded that neither Perrion’s oral agreement with Haas nor 
the fact that Haas had previously honored certain drafts given 
in payment for livestock purchased by Perrion proves that Per- 
rion was an agent for Haas or that Haas would unconditionally 
pay for all of Perrion’s purchases. See Fred Manschreck et al. 
v. Gunter, 20 A.D. 863 (1961) ; Lorie v. Lumberman’s Mut. Cas- 
ualty Co., 8 S.W. 2d 81 (Mo. Ct. Ap. 1928). 


This conclusion, however, is not finally dispositive of this pro- 
ceeding. Even without such a promise to pay, Haas would be 
liable at least to the extent of the net proceeds of the livestock 
upon resale. The giving of a valueless check in payment for live- 
stock has been regarded as fraudulent. See Call v. Winter Live- 
stock Com. Co., 11 A.D. 3 (1952) ; Truss v. Kime, et al., 22 A.D. 
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460 (1963), and Farmers Marketing v. Rippentrop, 25 A.D. 605, 
608 (1966). The defrauded seller may follow the goods or pro- 
ceeds “into the hands of the fraudulent buyer or one taking under 
the buyer and not entitled to protection as a bona fide purchaser 
for value.” 46 Am. Jur., Sales § 656. See also Truss v. Kime, 
supra; Farmers Marketing v. Rippentrop, supra; Call v. Winter 
Livestock Comm. Co., supra; and Highmore Livestock Exch. v. 
Perrion et al., 27 A.D. 460, 465 (1968). We believe that respond- 
ent Haas was in the position of “one taking under the buyer” 
and was not a purchaser. However, even if we assume for pur- 
poses of this decision that Haas was a purchaser, we think it 
was not a bona fide purchaser. Haas was not such a bona fide 
purchaser since at the very time Haas received the shipments 
of these animals from Perrion, Haas had knowledge of facts 
sufficient to cause a reasonably prudent person to make a further 
investigation to ascertain whether anyone other than Perrion 
had an interest in such livestock. Morrow Shoe Mfg. Co. v. New 
England Shoe Co., 57 Fed 685 (C.C.A. 7th, 1898); Dudley v. 
Lovins, 310 Ky. 491, 220 S.W. (2d) 978 (1949); 46 Am. Jur., 
Sales § 472; Call v. Winter Livestock Comm. Co., supra. On the 
basis of their oral arrangement and past method of operating, 
Haas knew that most of the livestock shipped by Perrion to the 
St. Paul Union Stockyards were purchased by him at auction 
markets in the Dakotas, that Perrion did not personally pay for 
the livestock so purchased and shipped to Haas, and that Per- 
rion did not have personal funds to pay for such cattle. Through 
the ledger account maintained for Perrion, Haas had direct 
knowledge of the deteriorated condition of Perrion’s finances, 
and as early as February and again in July of 1966 had dis- 
honored drafts drawn by Perrion in payment for livestock ship- 
ped by him because of the state of his account. Moreover, Haas 
knew or should have known from the trucker contracts or re- 
ceiving records that it had been receiving shipments from August 
12 to August 20, of substantial numbers of cattle purchased by 
Perrion from complainants at Faulkton and Huron. 


Additionally, of course, it is the majority view (46 Am. Jur., 
Sales § 472) that one who obtains possession of property in pay- 
ment of an antecedent debt does not occupy the position of a bona 
fide purchaser for value as against the defrauded seller. See also 
Shirley-Self Motor Co. v. Canon, 166 S.W. 2d 155 (Tex. Civ. App. 
1942); Smith v. Autocar Sales & Service Co., 107 Ind. App. 
244, 20 N.E. 2d 188 (1939); Commercial Investment Trust Co. 
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v. Stewart, 235 Mich. 502, 209 N.W. 660 (1926); Call v. Winter 
Livestock Comm. Co., supra; and Farmers Marketing v. Rippen- 
trop, supra. 


Haas asserts in its brief that Perrion was not indebted to it 
at any time and that Haas received none of the proceeds of the 
sales for Perrion except commissions and authorized charges. 
The record simply does not support either assertion. The debits 
on Perrion’s ledger account clearly exceeded the available credits, 
and even the proceeds from Perrion’s livestock consignments 
already in the St. Paul Union Stockyards plus those then cur- 
rently arriving, were far from sufficient to satisfy Perrion’s 
outstanding drafts. Haas and not Perrion in fact received and 
deposited the net proceeds of its sales for Perrion in Haas’ own 
general bank account. Having permitted Perrion to draw drafts 
in payment for earlier shipments of livestock he made to Haas, 
Haas in fact needed, received, and used the proceeds of these 
transactions to replenish Perrion’s account and directly to repay 
itself. No actual payment or disbursement was made to Perrion. 


In applying the above conclusions to the facts of this case, it 
becomes necessary to consider the individual transactions. In 
connection with the July 26 purchase of 5 cows for $829.95, 
Perrion issued to complainant Magness-Faulkton Livestock Ex- 
change a draft dated August 1 drawn on Haas for $810.05. Com- 
plainant accepted this draft without then objecting to the $19.90 
variance, and it was properly honored by Haas. While $19.90 
of the full purchase price was not paid, complainants themselves 
have not set forth and we are not otherwise aware of any theory 
upon which Haas, as distinguished from Perrion, now could be 
held liable for this deficiency. It is true that on August 23 Per- 
rion issued to complainant Magness-Faulkton Livestock Ex- 
change a second draft for $829.95, but this draft expressly 
identified the same purchase of 5 cows and, apparently being 
recognized by Haas as a duplicate payment, was properly dis- 
honored. Haas cannot be said to have promised to pay a duplicate 
draft, and Perrion’s giving of a worthless draft under these 
circumstances was hardly fraudulent. In our opinion Haas has 
no liability to complainants by reason of the $829.95 transaction 
relating to the 5 cows, including the $19.90 deficiency. 


With respect to Perrion’s purchase of 10 cows and 3 bulls on 
August 9 and 16, Perrion drew a draft on Haas for $3,584.40, 
some $951.99 in excess of the purchase price of the livestock. 
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Perrion knew that his account with Haas was too low to cover 
such a large draft, even if the proceeds from the resale of the 
10 cows and 8 bulls were credited to Perrion’s account. The giv- 
ing of a draft under these circumstances, with no reasonable 
expectation that it would be honored, indicates that Perrion had 
no intent to pay for the livestock, and is therefore considered 
to be fraudulent. See 37 Am. Jur. 2d, Fraud and Deceit § 38, § 
447; Gillespie v. J. C. Piles & Co., 178 Fed. 886 (8th Cir. 1910) ; 
Manly v. Ohio Shoe Co., 25 F.2d 384 (4th Cir. 1928); Luhrig 
Coal Co. v. Ludlum, 69 Ohio 311, 69 N.E. 562 (1903). In connec- 
tion with the August 18 purchase of 6 cows a draft was never 
drawn by Perrion. However, complainants relinquished posses- 
sion of these animals, as well as the other livestock purchased by 
Perrion, only because they expected to receive payment for them, 
and at the very time each of these purchases was being made 
by Perrion (who shortly was to disappear, leaving in his wake 
some $50,000 in debts incurred in making purchases of livestock 
at auction markets in South Dakota), he in fact had no intention 
of paying for these animals. We believe that in inducing com- 
plainants to part with livestock under these circumstances, Per- 
rion was guilty of fraud as to complainants. See Donaldson v. 
Farwell, 93 U.S. 631, 683 (1876); In re Barnett Mfg. Co., 11 F. 
2d 873 (1926) ; Ditton v. Purcell, 21 N. Dak. 648, 182 N.W. 347 
(1911) ; Sprague v. Kempe, 74 Minn. 465, 77 N.W. 412 (1898); 
P. Cox Shoe Mfg. Co. v. Adams, 105 Iowa 402, 75 N.W. 316 
(1898) ; Blaul v. Wandell, 187 Iowa 301, 114 N.W. 899 (1908). 


Haas makes the final point that complainants failed to prove 
that all or even any part of the 19 head of cattle were shipped 
to and sold by Haas, and also that complainants failed to notify 
Haas as to the number of head and type of livestock purchased 
from complainants by Perrion. However, when the livestock 
purchased by Perrion at auction sales in South Dakota, including 
complainants’ auction sales, were delivered at South St. Paul, the 
so-called trucker contracts or receiving records prepared by the 
Stockyards Company identified “Ted Perrion Trucking” as the 
trucker, and bore additional notations including “Faulkton” or 
“Magness Huron” as to the source of 152 head of three such 
contracts dated from August 12 through August 20, 1966. From 
Haas’ past experience and numerous prior transactions with 


Perrion, we believe adequate information was provided for it to 


know that at least some of these 152 head in the three shipments 
came from complainants. While the 19 head from the last three 
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purchases were commingled with other cattle, Haas knew or 
easily could have ascertained that all of the livestock had been 
purchased by Perrion from a few South Dakota auction markets, 
two of which were complainants’ markets. Moreover, we note 
Haas’ telegram of August 25 notifying complainants that as of 
that date Haas would not honor drafts drawn by Perrion. It 
therefore seems unlikely that Haas was uninformed as to the 
source of the livestock it received from Perrion and resold, and 
to require complainants to give further formal notice to Haas 
after they received the August 25 telegram would be tantamount 
to requiring performance of an unnecessary act. 


We conclude that respondent Haas engaged in an unjust and 
unreasonable practice when it retained in its own bank account 
and applied in repayment of Perrion’s prior indebtedness to it 
the net proceeds from the sales of complainants’ 16 cows and 
3 bulls instead of enabling complainants to receive payment 
therefor. See In re Wright, P. & S. Docket No. 1043, decided 
November 18, 1938; Jn re Fulton, P. & S. Docket No. 464, de- 
cided November 11, 1935; Call v. Winter Livestock Comm. Co., 
supra; Schlichenmayer v. Miller et al., 24 A.D. 466, 472 (1965) ; 
Groseclose v. Jackson et al., supra. Complainants are accordingly 
entitled to following the proceeds of the resale of the 16 cows 
and 3 bulls. 


Because of the commingling of the 19 head of cattle with com- 
plainants’ other cattle from Faulkton and Huron and with Per- 
rion’s purchases elsewhere, it is not possible to discover the 
precise amount obtained by Haas upon resale of the 19 head. 
However, this does not preclude recovery from Haas. Damages 
need not be established with exactness, if, as here, a reasonable 
basis for their computation is afforded. Eastman Co. v. Southern 
Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge Packing 
Co. v. Ganey, 15 A.D. 818, 823 (1956); Minot Livestock Auction 
v. Wood Bros. et al., 24 A.D. 459 (1965); Schlichenmayer v. 
Miller et al., supra. The record of the resale of the 193 head in- 
dicates that they were resold at comparable prices with the 
initial sales; that is, the market price for livestock did not drop 
between the time Perrion purchased them and they were resold 
by Haas. Therefore, since it is impossible to ascertain the exact 
proceeds, the initial sale prices will be used, which totals 


$3,408.50. Of this total amount, that which is due and owing to 


the complainant Gordon Magness, d/b/a Magness-Faulkton Live- 
stock Exchange, is $2,632.48, and that which is due and owing 
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to complainant Magness-Huron Livestock Exchange, Inc., is 
$776.02. 

At the oral hearing counsel for the complainants stated that 
complainants were to receive a proportionate share of Perrion’s 
$5,000 dealer’s bond filed under the Regulations promulgated 
by the Secretary under the Act. The precise amount to be so paid 
was not clearly stated; however, the amount of reparation com- 
plainants may recover should be reduced by the amount received 


by complainants from the bonding company. 


ORDER 


The complaint is hereby dismissed as to respondent James 
Davis. 


Within 30 days from the date of this order, The Haas Live- 
stock Commission Company shall pay to the complainant Gordon 
Magness, d/b/a Magness-Faulkton Livestock Exchange, the 
amount of $2,632.48, and to the complainant Magness-Huron 
Livestock Exchange, Inc., the amount of $776.02, said amounts to 
be reduced respectively by any amounts which the respective 
complainants have received from the Western Surety Company, 
as surety on Perrion’s $5,000 dealer’s bond, with interest on said 
sums as so reduced at the rate of 6% per annum from September 
1, 1966, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,292) 


In re ForT DODGE LIVESTOCK AUCTIONS, INC. P&S Docket No. 
4102. Decided February 5, 1969. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring it to cease 
and desist from engaging in business under the act without being 
bonded therefor and suspending it as a registrant until bonded as 
required. 


Ronald M. Gaswirth for complainant. 
Arthur H. Johnson, of Johnson, Burnquist & Erb, Fort Dodge, Iowa. 


Decision by Thomas J. Flavin, Judicial Officer 


2. See Findings of Fact 7 and 8, supra, and Conclusions, page 8, supra, 
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PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on December 16, 1968, by the Administrator, Packers 


and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.), 


hereinafter referred to as the regulations. 

On January 27, 1969, respondent filed an amended answer 
in which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 


hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint. 
Complainant has recommended that the order consented to by 


respondent be issued. 


FINDINGS OF FACT 


1, (a) Fort Dodge Livestock Auctions, Inc., hereinafter re- 


ferred to as the respondent, is a corporation with its principal 
place of business located at Fort Dodge, Iowa 50501. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Fort Dodge Livestock Auctions, Inc., stockyard, Fort 
Dodge, Iowa, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis and buying and selling livestock 
in commerce for its own account; and 


(8) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce and as a dealer 
to buy and sell livestock in commerce. 


2. The surety bonds which respondent maintained to secure 
performance of its market agency and dealer obligations under 
the Act were terminated on October 6, 1968. Respondent was 
notified by certified mail on or about September 13, 1968, of such 
termination date and was informed that if it continued its live- 
stock operations after October 6, 1968, without bond coverage, 
as required under the Act and the regulations, it would be in 
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violation of section 312 of the Act and sections 201.29 and 201.39 
of the regulations promulgated thereunder. Respondent was 
further informed that a violation of this nature might result in 
an administrative complaint against it to bring about the sus- 
pension of its registration under the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
market agency, selling livestock in commerce on a commission 
basis, and a dealer, buying and selling livestock in commerce 
for its own account, without filing and maintaining reasonable 
bonds or equivalents thereof, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of 


the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining reasonable bonds or equivalents 
thereof, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until 
it complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 
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(No. 12,293) 


In re Troy L. NoRwoop, R. W. “DICKIE” CAIN, J. M. LATHEM, 
and NOLAN E. Poovey. P&S Docket No. 4106. Decided Feb- 
ruary 5, 1969. 


Market agency—Change in business—Sale of consigned livestock to 
employees, etc-——Accounts of sale—Cease and desist—Consent 


Respondents are ordered to cease and desist from failing to report promptly 
any change in their business; buying for themselves, or in partnership 
with employees or others, or permitting employees to buy, livestock 
consigned to respondents for sale on a commission basis; issuing ac- 
counts of sale that fail to show correct names of buyers; and employ- 


ing dealers or other market agencies. Respondents are also ordered to 
keep required records of their business under the act. 


Jerome S. Ducrest for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on December 23, 1968, charges that respondents 
violated various provisions of the Act and the regulations. In 
answers filed on January 21, 1969, respondents admit the juris- 
dictional allegations in the Complaint and submit to the juris- 
diction of the Secretary in the matter, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 
only, consent to the issuance of a specified order, with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the Sec- 
retary, requiring them to cease and desist from the practices 
complained of in the Complaint. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Troy L. Norwood, R. W. “Dickie” Cain, J. M. Lathem 
and Nolan E. Poovey, hereinafter collectively referred to as the 


respondents, at all times material herein were partners doing 
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business as the Carrollton Livestock Commission Company with 
their principal place of business located at Carrollton, Texas. 


(b) Respondents at all times material herein were: 
(1) Engaged in the business of conducting and operat- 


ing the Carrollton Livestock Commission Company stockyard, 


Carrollton, Texas, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; and 


(2) Engaged in the business of buying and selling live- 
stock in commerce. 


(c) Respondente Troy L. Norwood, R. W. “Dickie” Cain 
and J. M. Lathem, during the period from June 13, 1966 through 
March 12, 1968, were registered with the Secretary of Agricul- 


ture as a market agency to sell livestock on a commission basis 
in commerce. 


(d) Respondents Troy L. Norwood, J. M. Lathem and No- 
lan E. Poovey, during the period from March 13, 1968 to the 


date of the issuance of the Complaint, were registered with the 


Secretary of Agriculture as a market agency to sell livestock on 
a commission basis in commerce. 


2. (a) On July 1, 1967, respondents Cain, Norwood and Lat- 
hem took Nolan E. Poovey as a partner in their Carrollton Live- 


stock Commission Company operations and failed to report such 


change in the composition and ownership of their business, in 
writing, to the Administrator of the Packers and Stockyards 
Administration, within ten day of such change. 


(b) On or about January 13, 1968, respondent Cain with- 


drew and diassociated himself from the partnership of Cain- 
Lathem-Norwood and Poovey and respondents failed to report 
such fact to the Administrator, Packers and Stockyards Admin- 


istration, in writing, within ten days of such change in the com- 
position and ownership of the Carrollton Livestock Commission 
Company business. 

3. Respondent Cain, at the stockyard, on or about the dates 
and in the transactions listed below and in other transactions at 
divers other times during the period from August 1 through De- 
cember 31, 1967, purchased for his own account for speculative 


purposes livestock consigned to respondents for sale on a commis- 
sion basis with the knowledge and acquiescence of respondents 
Norwood, Lathem and Poovey, as follows: 
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Date of No. of Head Amount of 

Purchase Purchased Purchase 
August 19, 1967 49 $3,803.94 
September 2, 1967 7 824.01 
October 14, 1967 5 269.00 
December 2, 1967 3 105.63 


4. Respondents, at the stockyard, on or about the dates and 
in the transactions listed below and in other transactions at 
divers other times during the period from October 1 through 


November 30, 1967, permitted a trading partnership composed 


of respondent Cain, respondents’ auctioneer at the time of such 


transactions, and Dalroy Field, an unregistered dealer, to pur- 
chase for said trading partnership for speculative purposes live- 
stock consigned to respondents for sale on a commission basis, 


as follows: 


Date of No. of Head Amount of 


Purchase Purchased Purchase 


October 7, 1967 2 $ 91.44 
October 21, 1967 9 206.25 
October 28, 1967 4 265.00 
November 4, 1967 2 170.08 
November 11, 1967 3 305.55 
November 11, 1967 8 94.25 
November 11, 1967 8 390.50 
November 18, 1967 6 502.01 
November 25, 1967 10 97,00 
November 25, 1967 1 41.00 
November 25, 1967 27 392.50 


5. Respondents, in connection with some of the purchases of 


consigned livestock, at the stockyard, by respondent Cain and a 
R. W. “Dickie” Cain-Dalroy Field trading partnership, in the 


transactions described and listed in Findings of Fact 3 and 4 
above, and in connection with other purchase transactions at 
divers other times during the period from August 1 through 


December 31, 1967, in accounting to consignors for the sale of 


their livestock, failed to transmit or deliver to said consignors 


full, true, and correct accounts of such sales in that respondents 
issued accounts of sale which showed assumed, false, fictitious, 
or otherwise false and incorrect names, initials, or numeral des- 


ignations as the purchasers of their livestock instead of respond- 


ent Cain or the Cain-Field trading partnership, as the case may 


be, copies of which false and incorrect accounts of sale were 
made a part of the accounts and records of respondents, as 
follows: 
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Names, Initials or | 


Date of No. of Head Numeral Designations 
Sale Sold Consignor Shown as Purchaser 
1967 

August 19 1 C. W. McFallen CC 
August 19 2 James Baxter CC 
August 19 2 J.B. Pannell cc 
August 19 2 Sam Davis Caldwell 
August 19 2 Sam Davis CC 
August 19 10 Rusty Goodwin Caldwell 
August 19 3 Poovey Caldwell 
August 19 1 Carl Banch Caldwell 
August 19 3 Bill Stringfellow Caldwell 
August 19 2 Charles Skiles C&C 
August 19 3 Charles Skiles CC 
October 28 3 Christ Cain #30 


6. Respondents Norwood and Lathem during the period from 
June 13, 1966 through June 30, 1967, and said same two re- 
spondents and respondent Poovey during the period from July 
1, 1967 through January 6, 1968, permitted respondent R. W. 
“Dickie” Cain, a dealer within the meaning of the Act, to serve 
as auctioneer and used him in that capacity, at the stockyard, 
notwithstanding that said respondents Norwood, Lathem and 
Poovey had knowledge that said respondent Cain was engaged 
in buying and selling livestock, as a dealer, at the stockyard. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 
and 6 hereof, respondents have violated sections 304, 307, 312(a) 
and 401 of the Act ¢7 U.S.C. 205, 208, 213(a), 221) and sections 
201.13, 201.43 (a), 201.57, and 201.66 of the regulations (9 CFR 
201.13, 201.43(a), 201.57, 201.66). 


Inasmuch as respondents have consented that an order be 
issued requiring them to cease and desist from the practices 
complained of in the Complaint and complainant has recommend- 
ed that such an order be issued, the order will be issued. 


ORDER 


Respondents shall cease and desist from: 


1. failing to notify the Administrator of the Packers and 
Stockyards Administration, in writing, of any change in the 
management, nature, control, or ownership of respondents’ busi- 
ness within 10 days of such change; 
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2. purchasing livestock consigned to them for sale on a com- 
mission basis for their own accounts, individually or collectively, 
for speculative purposes; 


8. permitting their officers, agents, or employees to purchase 
livestock consigned to respondents for sale on a commission basis 
for speculative purposes; 


4. permitting trading partnerships composed of respondents, 
their officers, agents, or employees and others, to purchase live- 
stock consigned to respondents for sale on a commission basis 
for the account of such trading partnerships for any purpose; 


5. permitting their auctioneers and other employees engaged 
in the actual conduct of auction sales to purchase livestock con- 
signed to respondents for sale on a commission basis for their 
own accounts; 


6. issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; and 


7. employing or permitting any person engaged in buying 
livestock as a dealer or market agency, or any employee of such 
person, to perform any service or duty in connection with the 
furnishing by respondents of their market agency services. 


Respondents shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
their business as a market agency subject to the Act, including 
copies of accounts of sale which show the full, true and correct 
names of the purchasers and sellers of livestock. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondents and copies hereof shall be 
served upon the parties. 


(No. 12,294) 


P, L. BRUCE & COMPANY v. DEWEY MARTIN, ROBERT MARTIN, AND 
TROY MARTIN, d/b/a MARTIN BROTHERS. P&S Docket No. 
8684. Decided February 6, 1969. 


Partnership—Estoppel—Agent—Disclosed principal—Invoices— 
Failure to pay 


Where respondent Troy Martin was a member of the partnership with 
respondent Robert Martin at the time of the transactions herein, re- 
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spondent Troy Martin is estopped to deny such membership and both 
respondents Troy Martin and Robert Martin are liable to complainant 
for the total amount of the invoices rendered by complainant. The 
complaint as to respondent Dewey Martin is dismissed. 


































Complainant pro se. 
G. H. Eversole, London, Kentucky, for respondent Troy Martin. 
Respondent Dewey Martin pro se. 
Frank E. Exum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 13, 1965, 
complainant alleges that on October 5, 1965, Mr. Gus Prater 
purchased 83 cattle as agent for the account of Martin Brothers 
from complainant, for the sum of $5,852.88 to which sum a buy- 
ing commission of $83.00 was added making the invoice therefor 
in the total amount of $5,935.88; that on October 12, 1965, Mr. 
Prater purchased 66 cattle for the account of Martin Brothers 
for the sum of $4,770.53 to which sum a buying commission of 
$66.00 was added making the invoice therefor in the total amount 
of $4,836.53; that neither of said invoices covering said trans- 
actions has been paid and that the claim of complainant against 
the respondents is in the total amount of $10,772.41. 


Copies of the complaint and of the investigation report, pre- 
pared by the Packers and Stockyards Division, Consumer and 
Marketing Service (now the Packers and Stockyards Adminis- 
tration) of the Department, and filed in this proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40) were 
served on the respondents Dewey Martin and Robert Martin on 
March 11, 1966, and on the respondent Troy Martin on Febru- 
ary 18, 1966. A copy of the investigation report was served on 
complainant on February 18, 1966. \ 


No answer was filed for or on behalf of Robert Martin. Re- 
spondent Troy Martin filed a Motion to Dismiss as to him, which 
Motion was denied. An answer was also filed by this respondent, 
denying liability and alleging that he withdrew from the cattle 
business he previously conducted with Robert Martin under the 
name Martin Brothers in February 1965, and so notified the 
buyers of compainant’s stockyard, that he had no interest in the 





“ 


“= &¢ @ 


wt wee a 


~~ Fc we YS we FF mH 6S 


ss 


wervulUlUlU wee “eS 


P. L. BRUCE & CO. v. DEWEY MARTIN et al. 161 
Cite as 28 A.D. 159 


cattle business after said date and shared no profit with Martin 
Brothers or Robert Martin. 


Respondent Dewey Martin filed an answer denying liability 
and alleging that he began trading in partnership with Robert 
Martin as a livestock dealer in 1960, but his dealings under said 
partnership ceased and terminated in the fall of 1964. 


An oral hearing was held in Asheville, North Carolina, on 
January 9, 1967, before the Presiding Officer, Frank E. Exum, 
Office of the General Counsel, United States Department of Agri- 
culture. Complainant appeared at the hearing through its repre- 
sentative, Mr. Tom S. Bruce. There were no personal appear- 
ances or representations or testimony on behalf of the respond- 
ents. 


FINDINGS OF FACT 


1. Complainant, P. L. Bruce and Company, Greenville, South 
Carolina, is a corporation engaged in the business of a market 
agency, registered with the Secretary of Agriculture, to sell 
livestock on a commission basis at the P. L. Bruce and Company| 
stockyard, a posted stockyard under the Act. 


2. Respondents Robert Martin and Troy Martin were at all 
times material herein partners doing business as Martin Bro- 
thers, engaged in the business of a dealer, buying and selling 
livestock in commerce. Dewey Martin was a partner in this deal- 
er business from 1957 through December 1964, at which time he 
withdrew from the partnership. The principal offices of the 
partnership were located at London, Kentucky. 


3. On October 5, 1965, Gus Prater, acting as agent for his 
disclosed principal, Martin Brothers, bought 83 cattle at com- 
plainant’s market for the account of Martin Brothers. An invoice 
was rendered by the complainant to the respondents in the 
amount of $5,935.88, which amount included the price of the 
cattle, $5,852.88 and a buying commission of $83.00, the com- 
mission having been paid by complainant in cash to Gus Prater. 


4. On October 12, 1965, Gus Prater, acting as agent for his 
disclosed principal, Martin Brothers, bought 66 cattle at com- 
plainant’s market for the account of Martin Brothers. An in- 
voice was rendered by the complainant to the respondents in 
the amount of $4,836.53, which amount included the price of 
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the cattle, $4,770.53, and a buying commission of $66.00 which 
again was paid by complainant in cash to Gus Prater. 


5. Each of the respondents had on many occasions prior to 
October 1965, participated in transactions with complainant as 
a member of and a partner in the business known as Martin 
Brothers. 


6. Complainant had no notice or knowledge of the withdrawal 
of Dewey Martin or Troy Martin from the partnership of 
Martin Brothers. The sales involved here were made upon the 
credit of Dewey Martin, Robert Martin, and Troy Martin doing 
business as Martin Brothers. 


7. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 
The failure to pay in connection with the purchases of live- 


stock in commerce at a posted stockyard constitutes unjust 


practices in violation of the Act on the basis of which reparation 
may be awarded. Billings Live Stock Commission Company, Inc. 
v. Howell, 22 A.D. 793 (1963); Pack v. Rouse, 24 A.D. 587 


(1965). 


The record clearly establishes that there was actual authority 
from Troy and Robert Martin for Prater’s agency. The record 
also establishes that both Troy and Robert Martin are liable 
as principals in this transaction. Respondent Robert Martin fail- 


ed to file an answer and is thereby deemed to have admitted 
the facts set forth in the complaint (9 CFR 202.41(c)). Re- 
spondent Troy Martin denies in his answer that he was a party 
to the transaction but the evidence is to the contrary. Although 


he denies being a partner after February 1965, the record is clear 


that Troy continued in the business of a dealer, under the name 
Martin Brothers, at least through the end of 1965. It has been 
established that Troy Martin was actually a member of the 


partnership. It further appears that he would be estopped to 
deny such relationship. 

A more difficult question is raised with respect to Dewey 
Martin’s role in this transaction. Dewey Martin avers that in 
1960 he entered into a partnership composed of himself and re- 


spondents Troy Martin and Robert Martin, his brothers; that 
Dewey, Troy, and Robert Martin, as partners, were engaged in 
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the business of dealers in cattle from 1960 until late 1964; and 
that in late 1964 Dewey withdrew from the partnership com- 
posed of himself, Troy Martin and Robert Martin. As of this 
time, Dewey no longer engaged in the business of a dealer as a 
partner, and as of June 1965, Dewey no longer engaged in the 
business of a dealer on his own account. The record supports 
this claim and since there is no evidence that Dewey Martin was 
a dealer at the time of the transaction in question, the complaint 
should be dismissed as to him. This is not to say he may not be 
civilly liable on an estoppel basis, having not informed com- 
plainant specifically of his withdrawal. All that we say is that 
in this particular transaction, and at any time material herein, 
it is not possible to find from the record that Dewey engaged 
in the business of a dealer, so as to be subject to the Act. Fisher 
v. Heilshov, 27 A.D. 703 (1968). 

Based on the foregoing, it is concluded that during October 
1965, Robert Martin and Troy Martin were engaged in the busi- 


ness of buying cattle together under the name of Martin Bro- 


thers, and that on October 5 and 12, 1965, respondent Prater 
entered the bids for the cattle involved as agent for his disclosed 
principals Robert and Troy Martin, doing business as Martin 


Brothers. As the principal, these Martins are liable for the pur- 
chase made on their behalf by their agent. 


ORDER 


Within 30 days from the date of this order, respondents Troy 
Martin and Robert Martin shall jointly and severally pay to 


complainant as reparation the sum of $10,772.41 with interest 
thereon at the rate of 6% per annum from November 1, 1965, 
until paid. The complaint as to Dewey Martin is hereby dis- 


missed. 
Copies hereof shall be served upon the parties. 


(No. 12,295) 


YORK COUNTY STOCKYARD SALES, INC. v. ROBERT MARTIN AND 
TROY MARTIN, d/b/a MARTIN BROTHERS, and GUS MCPHAIL 


PRATER. P&S Docket No. 3680. Decided February 6, 1969. 


Partnership—Estoppel—Agent—Disclosed principal—Invoices— 
Failure to pay 
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Where respondent Troy Martin was a member of the partnership with 
respondent Robert Martin at the time of the transactions herein, 
respondent Troy Martin is estopped to deny such membership and both 
respondents Troy Martin and Robert Martin are liable to complainant 


for the total amount of the invoices rendered by complainant. The 
complaint as to respondent Gus McPhail Prater is dismissed. 


Complainant pro se. 
G. Ross Anderson, Jr., Anderson & Chapman, Anderson, South Carolina, 


for respondent Gus McPhail Prater. 


G. H. Eversole, London, Kentucky, for respondent Troy Martin. 
Frank E. Exum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act. In a complaint filed on November 15, 
1965, complainant alleges that respondent Gus McPhail Prater, 


Townville, South Carolina, on September 21, 1965, purchased 
105 head of cattle for respondents Martin Brothers, London, 
Kentucky, for a total price of $9,640.54; that Prater was paid a 
“commission” of $104.00, by complainant; that Prater stated 
a check would be received by complainant from Martin Brothers 
for the purchase price and “commission”; and that no such 
check was received. Complainant seeks damages in the amount 


of $9,744.54. 


Copies of the complaint and of the investigative report, pre- 
pared by the Packers and Stockyards Division (now the Pack- 


ers and Stockyard Administration) of the Department, were 
filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR 202.40) and were served on the respondents 
Prater and Troy Martin on February 21, 1966 and on respond- 


ent Robert Martin on March 9, 1966. A copy of the investigative 


report was served on complainant on February 18,. 1966. 


Respondent Prater filed an answer denying liability and alleg- 
ing that he told Bob Harper, complainant’s manager, before the 
sale that he would be buying cattle for Robert and Troy Martin; 
that the manager acknowledged Robert and Troy Martin would 
be getting the cattle and were to pay for them; that the cattle 
were charged to “Ky” a designation of Martin Brothers, 104 
Pear] Street, London, Kentucky; and that he was agent only for 
the purpose of uttering an oral bid. 
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Respondent Troy Martin filed an answer denying liability and 
alleging that he withdrew from the cattle business he previously 
conducted with Robert Martin, doing business as Martin Bro- 
thers, in February 1965, and so notified the buyers of complain- 
ant’s firm that he had no interest in the cattle business after 
said date and shared no profit with Martin Brothers or Robert 


Martin. 


No answer was filed for or on behalf of Robert Martin or the 
business described as Martin Brothers. 


An oral hearing was held in Asheville, North Carolina, on 
January 9, 1967, before the Presiding Officer, Frank E. Exum, 


Office of the General Counsel, United States Department of Agri- 
culture. This hearing was consolidated with two other proceed- 


ings involving some of the same respondents (P. & S. Docket 
Nos. 3684, 3708). Evidence in the instant proceeding (P. & S. 


Docket No. 3680) was offered by respondent Prater, who appear- 
ed at the hearing in person. He was represented by counsel, G. 


Ross Anderson, Jr., Anderson, South Carolina. There were no 
other appearances, representations, or testimony in this docket. 
By telegram, complainant had informed the presiding officer 
that it “stands on written record.” 


FINDINGS OF FACT 


1. Complainant, York County Stockyard Sales, Inc., a corpo- 
ration, is now, and was at all times material herein, engaged in 
the business of a market agency, registered with the Secretary 
of Agriculture to sell livestock in commerce on a commission 


basis at the York County Stockyard Sales, Inc., a posted stock- 
yard, hereinafter referred to as the stockyard. 

2. Respondent Gus McPhail Prater, an individual, at the time 
material herein, was engaged in the business of buying and sell- 


ing livestock in commerce for his own account and for the ac- 
count of others. 


3. Respondents Robert Martin and Troy Martin were, at the 
time material herein, partners doing business as Martin Bro- 
thers and engaged in the business of a dealer, buying and selling 
livestock in commerce for their own account. 


4. On many occasions and for a considerable time prior to 


September 21, 1965, respondent Prater bought cattle at yards 
other than complainant’s stockyard for the account of Martin 
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Brothers. In these transactions his dealings were with any one 
of the three brothers, Robert, Troy, or Dewey Martin. The pur- 
chases were always billed to Martin Brothers and the bills had 
always been paid. Prater had received no notice of the with- 


drawal of any brother from the business so conducted, although 
Dewey had in fact withdrawn from the partnership. 


5. On September 20, 1965, Prater was called by Troy Martin 
who requested him to attend the complainant’s sale the next day 


for Martin Brothers since he was too sick to attend. Troy Martin 
told Prater to call Robert Martin from the stockyard for specific 


instructions. 


6. When Prater arrived at the complainant’s stockyard, he 
introduced himself to the manager thereof, Bob Harper, and 


stated he was there to buy cattle for Martin Brothers, Mr. 
Harper acknowledged that he knew Martin Brothers and that 


it would be alright. Prater cailed Robert Martin from complain- 
ant’s phone in the presence of the manager and with the latter’s 


knowledge and consent. He received specific instructions from 


Robert Martin as to the amount, quality and price of the cattle 
desired. 


7. Prater then bid on 104 head of cattie for a total of 
$9,588.20 and complainant issued a five page invoice. The initial 
page was made to “Ky +1—Martin Brothers, London, Ky., 104 
Pearl Street,” the remaining pages were made to “Ky +1,” with 
the exception of the last sheet covering one calf, which was made 
to “Martin.” The only mention of Prater on this instrument 


appears just above the total and in these words: “Commission 
to Gus Prater $104.” The cattle were loaded on a Martin Bro- 
thers truck. 


8. It was not established that the calf, which is not included 
in the 104 head involved in Finding of Fact 7, supra, and which 
was covered by the last page was bought by or shipped to Martin 
Brothers. 


9. Complainant has not been paid for the 104 head of cattle 


nor for the “commission” of $104.00 it advanced to Prater or a 
total amount of $9,692.20. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 





} 
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CONCLUSIONS 


The failure to pay in connection with the purchase of livestock 
in commerce at a posted stockyard constitutes an unjust practice 
in violation of the Act on the basis of which reparation may be 


awarded. Billings Live Stock Commission Company, Inc. v. 
Howell, 22 A.D. 793 (1963) ; Pack v. Rouse, 24 A.D. 587 (1965). 


The record clearly establishes that there was actual authority 
from the Martins for Prater’s agency. It is also undisputed that 
such agency was disclosed to the seller prior to the sale, and 
Prater was not looked to for payment by the seller and is there- 
fore not liable to complainant on the contract. Jowa County v. 


Schwartz, 23 A.D. 813 (1964); Pearl City Sale Barn v. Groth, 
23 A.D. 315 (1964). 


The record also establishes that both Troy and Robert Martin 
are liable as principals in this transaction. Respondent Robert 
Martin failed to file an answer and is thereby deemed to have 
admitted the facts set forth in the complaint (9 CFR 202.41(c)). 
Respondent Troy Martin denies in his answer that he was a 


party to the transaction but the evidence is to the contrary. It 
was Troy Martin who contacted Prater initially. It has been 
established that Troy Martin was actually a member of the part- 


nership. It further appears that he would be estopped to deny 
such relationship. 


Therefore, it is concluded that on September 21, 1965, Robert 
Martin and Troy Martin were engaged in the business of buying 
cattle together under the name of Martin Brothers, and that 


on that date, respondent Prater entered the bids for the cattle 
involved as agent for his disclosed principals Robert and Troy 


Martin doing business as Martin Brothers. As the principals 
the Martins are liable for the purchase made on their behalf by 


their agent. 
ORDER 


Within 30 days from the date of this order, respondents Robert 
Martin and Troy Martin, shall jointly and severally pay to com- 
plainant as reparation the sum of $9,692.20 with interest thereon 


at the rate of 6% per annum from October 1, 1965, until paid. 


The complaint is hereby dismissed as to respondent Gus McPhail 
Prater. 


Copies hereof shall be served upon the parties. 
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(No, 12,296) 


In re JOSEPH L. MITCHELL, d/b/a LA SALLE COUNTY LIVESTOCK 
MARKETING CENTER. P&S Docket No. 4012. Decided Febru- 
ary 13, 1969. 


Insolvency—Suspension of registration 


Respondent is ordered to cease and desist from operating as a dealer or 
market agency while his current liabilities exceed his current assets 


and is suspended as a registrant under the act until no longer insolvent. 


William R. Pedder and Dona S. Kahn for complainant. 


Peter F. Ferracuti, Ottawa, Ill., for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the act. 


It was instituted by a complaint filed June 21, 1968, by the 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture. The respondent, operator of a stockyard 
at Ottawa, Illinois, was charged with engaging in business as a 
registered market agency and dealer while his current liabilities 


exceeded his current assets. Other violations were alleged in the 


complaint, but they were later dismissed without prejudice at 


complainant’s request, so that only the matter of insolvency 
within the meaning of the act remains for consideration here. 
Respondent filed an answer denying the alleged violations and 
requested an oral hearing. 


A hearing was held in Ottawa, Illinois, October 30, 1968, be- 
fore Hearing Examiner Jack W. Bain, Office of Hearing Exam- 
iners, United States Department of Agriculture. Mrs. Dona Kahn 
and Mr. William R. Pedder, Office of the General Counsel of the 
Department, and Mr. Peter F. Ferracuti, Attorney at Law, 
Ottawa, Illinois, appeared for respondent. Complainant called 
one witness and presented two exhibits (hereinafter referred 
to as CX 1 and CX 2), and respondent testified for himself. The 
transcript of hearing contains 22 pages, hereinafter referred 
to as “Tr.” followed by the page number. 
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After the hearing, complainant filed a brief on November 18, 


1968, asking a cease and desist order and suspension of respond- 


ent’s registration until he becomes solvent. Respondent filed a 
brief December 10, 1968, requesting that no such order be issued 
before January 1, 1969, and suggesting that before then his 


current liabilities would not exceed his current assets. Complain- 


ant filed no reply within the prescribed time. 


The hearing examiner issued a recommended decision to the 
effect that respondent was insolvent and a proposed order that 
respondent cease and desist from operating as a dealer or market 


agency while his current liabilities exceed his current assets, The 


hearing examiner also proposed an order that respondent be 
suspended as a registrant under the act until he is no longer in- 
solvent. Respondent did not file exceptions to the recommended 
decision and orders. 


FINDINGS OF FACT 


1. Joseph L. Mitchell, respondent herein, is and was at all 
times material herein: (1) an individual doing business as La 
Salle County Livestock Marketing Center, Ottawa, Illinois; (2) 


engaged in the business of conducting and operating the La Salle 


County Livestock Marketing Center, a posted stockyard under 
the act; (3) engaged in the business of buying and selling live- 
stock in commerce on commission and for his own account; and 
(4) registered with the Secretary under the act as a market 


agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of October 16, 1967, his current liabilities exceeded his cur- 
rent assets by approximately $247,000 and as of December 8, 
1967, this excess was approximately $243,000 (Tr. 5-10; CX 1 


and CX 2). 


3. During the period from about October 16, 1967, to about 
December 8, 1967, respondent engaged in business as a market 
agency and dealer in commerce as defined in the act (Tr. 2-3). 


CONCLUSIONS 


There is no dispute that respondent’s current liabilities exceed 
his current assets, as set out in Finding 2 above. This authorizes 
the issuance of a cease and desist and suspension order under 
7 U.S.C. 204. Such an order should be issued, as complainant has 
requested. 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 170 


ORDER 


Respondent shall cease and desist from operating as a dealer 
or market agency while his current liabilities exceed his current 
assets. 


Respondent’s registration as a market agency and dealer is 
suspended from the effective date of this order until such time 
as he demonstrates that he is no longer insolvent. When he so 
demonstrates, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 


Except as to service, this order shall become effective on the 
10th day after service thereof upon respondent. Copies hereof 
shall be served upon the parties. 


(No. 12,297) 


In re GEORGE EDWARD JOHNSON, d/b/a JOHNSON and JOHNSON. 
P&S Docket No. 4084. Decided February 17, 1969. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Ronald M. Gaswirth for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J: Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent failed to 
file an answer to the complaint and failed to file exceptions to the 
hearing examiner’s report following the default in filing an 
answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order as if set forth 
herein. The order shall become effective on the sixth day after 
service of a copy upon respondent. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on November 13, 1968, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent was charged with 
operating as a registered livestock dealer after his bond had been 
terminated. 


Copies of the complaint and the rules of practice were served 
on respondent on November 15, 1968, and he was notified in 
writing that an answer should be filed within 20 days, and that 
failure to deny the allegations of the complaint would constitute 
admission of them. Respondent has filed no answer. On December 
19, 1968, complainant recommended issuance of the order pro- 
posed below. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain on January 17, 1969, and on January 23, 1969, he issued 
a recommended decision without further investigation or hearing, 
pursuant to Section 202.9(c) of the Rules of Practice (7 CFR 
202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. George Edward Johnson, doing business as Johnson and 
Johnson, the respondent, is an individual whose address is Ches- 
nee, South Carolina. He is and was at all times material herein 
engaged in the business of buying and selling livestock in com- 
merce for his own account and registered with the Secretary of 
Agriculture under the Act as a dealer to buy and sell livestock 
in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on September 6, 1968. Respondent was notified by certified 
mail on or about August 13, 1968, of such termination date and 
was informed that if he continued his livestock operations after 
September 6, 1968, without bond coverage, as required under 
the Act and the regulations, he would be in violation of the Act 
and the regulations. He was further informed that a violation of 
this nature might result in an administrative complaint against 
him to bring about the suspension of his registration under the 
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Act. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act 
and the regulations. 


PROPOSED CONCLUSIONS 

Engaging in the business of a dealer without filing and main- 
taining the required bond constitutes an unfair practice in will- 
ful violation of sections 307 and 312(a) of the Act (7 U.S.C. 


208, 213(a)) and sections 201.29 and 201.30 of the regulations 
thereunder (9 CFR 201.29, 201.30). These violations authorize 
the order set out below, which should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a reason- 


able bond or its equivalent, as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 


and the regulations. When respondent has complied with such 


requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof on respondent, and copies hereof shall be served on the 


parties. 


(No. 12,298) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NoIs. P&S Docket No. 402. Decided February 19, 1969. 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including February 28, 1971. 


Paul M. Donovan for Packers and Stockyards Administration. 
L, Alton Denslow, Washington, D. C., for respondents, 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on January 7, 1969, 
authorizing assessment of the current temporary schedule of 
rates and charges to and including February 28, 1969, unless 
modified or extended by further order before the latter date. 


On February 10, 1969, a petition was filed on behalf of the 


respondents requesting that the current temporary schedule of 


rates and charges be extended to and including February 28, 
1971. 


Prior to the issuance of the order of January 7, 1969, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 


interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 


petition does not involve an increase of rates and charges law- 


fully prescribed by the Secretary or any rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 


filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including 
February 28, 1971, unless modified or extended by further order 
before that date. 


Accordingly, the order of January 7, 1969, is continued in 
effect during the life of this order. 


This order shall become effective on February 28, 1969, and 
remain in effect to and including February 28, 1971, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,299) 


In re CLAYTON A. BERG, d/b/a RAPID CITY LIVESTOCK COMMIS- 


SION Co. P&S Docket No. 4079. Decided February 19, 1969. 


Bonding requirements—Suspension of registration—Default 
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Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 





























Ronald M. Gaswirth for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
In this disciplinary proceeding under the Packers and Stock- i 
yards Act, 1921 (7 U.S.C. 181 et seq.), the respondent failed 


to file an answer to the complaint and failed to file exceptions 
to the hearing examiner’s report following the default in filing 
an answer. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order as if set forth 
herein. The order shall become effective on the sixth day after 


service of a copy upon respondent. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT ; 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 


Act. It was instituted by a complaint filed on November 1, 1968, 


by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent was charged with 
operating as a registered marketing agency and dealer after 


his bonds required for such operation were terminated. ) 


Copies of the complaint and the rules of practice were served 
on respondent on November 7, 1968, and he was notified in writ- 
ing that an answer should be filed within 20 days and. that failure 
to deny the allegations of the complaint would constitute admis- 
sion of such allegations. Respondent has filed no answer. On 
December 19, 1968, complainant recommended issuance of the 
order proposed below. 


Bain on January 17, 1969, and on January 21, 1969, he issued 
a recommended decision without further investigation or hear- 


) 
The proceeding was assigned to Hearing Examiner Jack W. | 
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ing, pursuant to Section 202.9(c) of the Rules of Practice (7 
CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 
1. Clayton A. Berg, doing business as Rapid City Livestock 
Commission Co., the respondent, is an individual whose address 


is Rapid City, South Dakota. He is and was at all times material 
herein engaged in the business of selling livestock in commerce 
on commission and registered with the Secretary of Agriculture 


under the Act as a market agency to sell livestock in commerce 
and as a dealer to buy and sell livestock in commerce. 


2. The surety bonds which respondent maintained to secure 
performance of his market agency and dealer obligations under 
the Act were terminated on July 21, 1968. Respondent was 
notified by certified mail on or about July 5, 1968, of such termi- 
nation date and was informed that if he continued his livestock 
operations after July 21, 1968, without bond coverage, as re- 
quired under the Act and the regulations, he would be in viola- 
tion of the Act and the regulations. Respondent was further 
informed that a violation of this nature might result in an admin- 
istrative complaint against him to bring about the suspension of 
his registration under the Act. Notwithstanding such notice, 
respondent has continued to engage in the business of a market 


agency, selling livestock in commerce on a commission basis, 
without filing and maintaining a reasonable bond or its equiva- 


lent, as required under the Act and the regulations. 


PROPOSED CONCLUSIONS 


Engaging in the business of a market agency without filing 
and maintaining the required bond constitutes an unfair practice 
in violation of sections 307 and 312(a) of the Act (7 U.S.C. 208, 


213(a)) and sections 201.29 and 201.30 of the regulations there- 
under (9 CFR 201.29, 201.30). These violations authorize the 


order set out below, which should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 
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Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after serv- 
ice thereof on respondent, and copies hereof shall be served on 
the parties. 


(No. 12,300) 


In re UNITED LIVESTOCK AUCTION, INC. P&S Docket No. 4070. 
Decided February 25, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without adequate bond 
coverage. 


James S. Krzyminski for complainant. 
James W. Dillingham and C. T. ‘Tad’ Sanders, Kansas City, Mo., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on October 22, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 


regulations. 


Respondent filed a second amended answer on February 7, 
1969, in which it admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner, 
and consents to the issuance, without further notice, of a speci- 
fied order containing findings of fact and conclusions based upon 


the allegations contained in the complaint. Complainant has rec- 
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ommended that the cease and desist order consented to by re- 
spondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 


cause respondent has complied with the bonding requirements 
of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) United Livestock Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Maquoketa, Iowa 52060. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 


ing the United Livestock Auction, Inc., stockyard, Maquoketa, 
Iowa, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis and buying and selling livestock 
in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and as a dealer to buy and sell livestock in com- 


merce. 


2. Based upon its volume of business transacted as a market 
agency selling on commission during the reporting year ending 
March 31, 1968, respondent was required, under the Act and the 
regulations, to increase from $25,000 to $55,000, the amount of 
the bond or bond equivalent maintained by it to secure perform- 
ance of its market agency obligations. By letters dated July 8, 
1968, and July 31, 1968, respondent was notified of the required 
increase in its bond coverage. Notwithstanding said notice, re- 
spondent continued to engage in the business of a market agency 
selling livestock in commerce on a commission basis, without 
furnishing the required additional bond coverage. 


CONCLUSIONS 
By reason of the facts set forth, supra, respondent has wil- 
fully violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). Inasmuch as respondent has consented to 


the issuance of the cease and desist order set forth below, and 
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complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, shall cease and 
desist from engaging in business in commerce in any capacity 
for which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent. Copies hereof shall be served 
upon the parties. 


(No. 12,301) 


In re WILLARD A. WELCH. P&S Docket No. 4065. Decided Febru- 
ary 27, 1969. 


Failure to pay—Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce, issuing 
insufficient funds checks in payment of such livestock, and is suspended 
as a registrant under the act for 30 days and thereafter until no longer 
insolvent. Respondent is also ordered to keep required records. 


William R. Pedder for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 30, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the sixth day after serv- 
ice thereof upon respondent. Copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint filed October 17, 1968, that respondent 
has wilfully violated certain provisions of the Act and the regula- 
tions thereunder. The respondent has failed to file an answer 
within the time prescribed by the rules of practice (9 CFR 
202.9(a)), and is in default. Accordingly, the matter was re- 
ferred to the undersigned Hearing Examiner for the prepara- 
tion of a report pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Respondent is an individual with his principal place 
of business at Mabel, Minnesota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock for his own account in commerce; and 


(2) Registered with the Secretary of Agriculture as 
a dealer under the Act. 


2. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of May 29, 1968, respondent had current liabili- 
ties totaling $103,285.49 and current assets totaling $375.00, re- 
sulting in an excess of current liabilities over current assets of 
$102,910.49. 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
thereof, issued checks on his account at the Harmony State Bank, 
Harmony, Minnesota, which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which said checks 
were drawn. 


Date of Date of No. of Amount of Purchased 
Purchase Check Head Check From 
1968 1968 
April 15 April 15 62 $1,364.58 Leo Bruming, 
Decorah, Iowa 
May 3 May 3 26 1,116.02 Ecil Good, 


Ridgeway, Iowa 
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Date of Date of No. of Amount of Purchased 
Purchase Check Head Check From 
1968 1968 

May 14 May 14 22 956.00 Lloyd Hanson, 
Decorah, Iowa 

May 14 May 14 29 1,143.25 Oscar Liquin, 
Decorah, Iowa 

May 14 May 14 18 781.55 Ecil Good, 


Ridgeway, Iowa 


4. Respondent failed to pay the full amount of the purchase 
price of the livestock purchased in the transactions described 
in paragraph 3 above. As of September 25, there remains unpaid 
by respondent the total amount due for these livestock purchases. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business, in- 
cluding a general ledger of accounts, a daily record of livestock 
purchases and sales, and a complete and accurate record of 
checks issued. Moreover, respondent failed to reconcile his bank 
account to ascertain the condition of such account. 


PROPOSED CONCLUSIONS 


By reason of the facts found in paragraph 2 above, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in paragraph 3 above, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)). 

By reason of the facts found in paragraph 4 above, respondent 


has wilfully violated section 312(a) of the Act, supra, and section 
201.43(b) of the regulations (9 CFR 201.48(b)). 


By reason of the facts found in paragraph 5 above, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221) and 
section 201.46(a) of the regulations (9 CFR 201.46(a)). 


PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 






















FLOYD BILLINGSLEY 181 
Cite as 28 A.D. 181 


funds on deposit in the bank account on which they are drawn to 
pay such checks or drafts. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including, inter alia: (1) a 
general ledger of accounts; (2) a daily record of livestock pur- 
chases and sales and (3) a complete and accurate record of 
checks issued. Respondent shall make monthly reconciliations 
of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When the 30-day period 
has expired and respondent has demonstrated that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating such suspension. 


This order shall become effective on the sixth day after service 
on the respondent. Copies hereof shall be served upon the parties. 


(No. 12,302) 


In re FLOYD BILLINGSLEY. P&S Docket No. 4048. Decided Feb- 
ruary 27, 1969. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded. 


Harold M. Carter for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 28, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the sixth day after service 


thereof upon respondent. Copies hereof shall be served upon the 
parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the Act, 
charges that respondent, a registered dealer under the Act, en- 
gaged in operations as a dealer without complying with the bond- 
ing requirements of the Act and regulations, in willful violation 
thereof. 


A copy of the complaint, a copy of the rules of practice, and 
the usual service letter were served on respondent and, at the 
request of his attorney, the Chief Hearing Examiner extended 
the time for filing an answer to October 30, 1968. Nothing 
further has been heard from respondent. On November 22, 1968, 
complainant, by its counsel, filed a recommendation requesting 
the issuance of a default order directing respondent to cease and 
desist from operating without a bond, and suspending his regis- 
tration until such time as he complies fully with the bonding re- 
quirements under the Act and regulations. 


The matter was referred to Benj. M. Holstein, Chief Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a recommended de- 


cision without further investigation or hearing, as provided by 
the rules of practice in default cases (9 CFR 202.9(c)). 


FINDINGS OF FACT 


1. Floyd Billingsley, hereinafter referred to as the respondent, 
is an individual whose address is Senatobia, Mississippi 38668. 
Respondent at all times material herein was (1) engaged in the 
business of buying and selling livestock in commerce, as a dealer; 
and (2) registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 

2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act terminated 
on June 16, 1968. Respondent was notified by certified mail on 


or about May 23, 1968, of such termination date and was inform- 
ed that if he continued his livestock operations after June 16, 


1968, without bond coverage, as required under the Act and the 


regulations, he would be in violation of section 312 of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
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thereunder. Respondent was further informed that a violation 
of this nature might result in an administrative complaint 
against him to bring about the suspension of his registration 
under the Act. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a dealer, buying and selling 
livestock in commerce without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


The failure of respondent to answer the complaint constitutes 
an admission of the material allegations of fact contained therein 
and such allegations have been adopted as the Findings of Fact 
(9 CFR 202.9(c)). Respondent’s operation in business as a dealer 
after termination of his bond, despite prior notification of such 
termination and without filing or maintaining another bond or 
its equivalent, as set forth in Finding 2, constitutes willful viola- 
tion of section 312(a) of the Act (7 U.S.C. 213(a)) and of sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30), as charged. In re Rodney Shimek, 26 A.D. 357, 359 
(1967) ; In re Harold Hack, d/b/a Traer Livestock, 25 A.D. 1003, 
1005 (1966). It is concluded that the cease and desist order and 


also the suspension recommended by complainant should be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and regula- 
tions. 


Respondent is suspended as a registrant under the Act until 
he complies fully with all bonding requirements. If and when 
he does so, a supplementary order will be issued terminating the 


suspension. 


This order shall become effective on the sixth day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 
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(No. 12,303) 


In re JOE F. TABERNA. P&S Docket No. 4090. Decided February 
27, 1969. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Samuel J. Harris for complainant. 
Lawrence A. Yonkee, Redle, Yonkee & Redle, Sheridan, Wyo., for 


respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed November 20, 1968, by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing that respondent violated the bonding provisions of the Act 


and the regulations thereunder (9 CFR 201.1 et seq.). , 


On February 11, 1969, respondent filed an amended answer 
in which he admits the jurisdictional allegations of the com- 
plaint, neither admits nor denies the remaining allegations, 


waives oral hearing and the report of the Hearing Examiner, 


and consents to the issuance of a specified order with findings 
of fact and conclusions based on the allegations of the complaint. 
Complainant has recommended that the order consented to by 


respondent be issued. 


FINDINGS OF FACT 


1. (a) Joe F. Taberna, hereinafter referred to as the respond- 
ent, is an individual whose address is P. O. Box 421, Sheridan, | 


Wyoming 82801. 
(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling 


livestock in commerce for his own account and for the account 
of others; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. The surety bond which respondent maintained to secure 
performance of his buying obligations incurred under the Act 
was terminated on September 11, 1967. Respondent was notified 
by certified letter on or about August 23, 1967, of such termina- 


tion date and was informed that he would have to comply with 
the bonding requirements under the Act and the regulations, if 
he continued to buy and sell livestock in commerce after such 


termination date. Notwithstanding such notice, respondent con- 


tinued to buy and sell livestock in commerce without filing and 
maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has wilfully violated section 


312(a) of the Act (7 U.S.C. 213(a)), and sections 201.29 and 
201.30 of the regulations (9 CFR 201.29, 201.80). Inasmuch as 


respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 


the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 

This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 12,304) 


In re KENNETH H. SANDS. P&S Docket No. 4098. Decided Feb- 
ruary 27, 1969. 


Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to pay when due 
the full purchase price of livestock purchased in commerce and issuing 


insufficient funds checks in payment of such livestock and is suspended 


as a registrant under the act for 30 days and thereafter until no longer 
insolvent. Respondent is also ordered to keep required records. 


Samuel J. Harris for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 31, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 

This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint filed December 3, 1968, that respondent 
has wilfully violated certain provisions of the Act and the regula- 
tions thereunder. The respondent has failed to file an answer 
within the time prescribed by the rules of practice (9 CFR 
202.9(a)), and is in default. Accordingly, the matter was re- 
ferred to the undersigned Hearing Examiner for the preparation 
of a report pursuant to section 202.9(c) of the rules of practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Kenneth H. Sands, hereinafter referred to as the re- 
spondent, is an individual whose address is: 602 19th Street, 
Vienna, West Virginia 26101. 





ad 
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(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of July 11, 1968, respondent had current liabilities totaling 
$10,218.57 and current assets totaling $3.08, resulting in an ex- 
cess of current liabilities over current assets of $10,215.49. 


38. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment there- 
for issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have suffi- 
cient funds on deposit in the bank account upon which such 


checks were drawn. 


Date of No. of Purchased Amountof Dateof Amount of 
Purchase Head From Purchase Check Check 
9-29-67 6 Spencer Livestock Exchange $1,176.24 
Co., Inc., 
Spencer, West Virginia 10-13-67 $2,740.02 
i0- 6-67 6 - - " 1,561.78 
2-13-68 3 Farmers Livestock Auction 520.10 2-27-68 520.10 
Co., 


Marietta, Ohio 
8- 9-68 5 Union Livestock Sales Co., 1,038.41 8-16-68 1,038.41 
Inc., 
Parkersburg, West Virginia 
4. Respondent, in connection with his operations as a dealer 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Amount of Amount 
Purchase Head Purchased From Purchase Unpaid 
(1967) 
September 29 6 Spencer Livestock Exchange $1,176.24 $1,176.24 
Co., Inc. 
October 6 6 = . - 1,561.78 1,561.78 
(1968) 
February 13 38 Farmers Livestock Auction 520.10 —- 
Co. 
March 9 5 Union Livestock Sales Co., 1,038.41 1,038.41 


Inc, 
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Date of No. of Amount of Amount 
Purchase Head Purchased From Purchase Unpaid 
(1968) 
February 5 12 Zanesville Community Sales 971.61 


Co., Inc 
February 12 5 " = +6 416.07 1,478.28 
February 19 1 ” si e 102.71 

5. Respondent, during the period from September 1967, 
through July 11, 1968, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business, 
in that respondent during said period failed to keep: 


(1) A Purchase and Sales Journal showing his daily pur- 
chase and sales of livestock; (2) a Cash Receipts and Disburse- 
ments Journal; (3) a General Ledger of Accounts showing re- 
spondent’s assets, liabilities, income, expenses and capital or net 
worth; and (4) periodic reconciliations of his bank account. 


PROPOSED CONCLUSIONS 


By reason of the facts found in paragraph 2 above, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in paragraphs 3 and 4 above, 
respondent has wilfully violated sections 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.48(b) of the regulations (9 CFR 
201.43 (b)). 

By reason of the facts found in paragraph 5 above, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221) 
and section 201.46(a) of the regulations (9 CFR 201.46(a)). 


PROPOSED ORDER 
Respondent shall cease and desist from: 

Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank account on which they are drawn to pay 
such checks or drafts. 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


Respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in his 
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business as a dealer subject to the Act including, inter alia: (1) 
A Purchase and Sales Journal showing his daily purchase and 
sales of livestock; (2) a Cash Receipts and Disbursements 
Journal; (3) a General Ledger of Accounts showing respondent’s 
assets, liabilities, income, expenses and capital or net worth; and 
(4) periodic reconciliations of his bank account. 


Respondent is suspended as a registrant under the Act for 
a period of 30 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When the 30-day period 
has expired and respondent has demonstrated that he is no longer 
insolvent, a supplemental order will be issued in this proceeding 
terminating such suspension. 


This order shall become effective on the sixth day after service 
on the respondent. Copies hereof shall be served upon the parties. 


(No. 12,305) 


In re CHARLES ALTON KELLY. P&S Docket No. 4100. Decided 
February 27, 1969. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Ronald M. Gaswirth for complainant. 
Benj. M. Holstein, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This complaint under the Packers and Stockyards Act, as 
amended (7 U.S.C. 181 et seq.), hereinafter called the act, 
charges that respondent, a registered dealer under the act, en- 
gaged in operations as a market agency without complying with 
the bonding requirements of the act and regulations, in willful 
violation thereof. 


A copy of the complaint and a copy of the rules of practice 
were served on respondent by certified mail December 14, 1968, 
and at the same time he was notified in a covering letter that an 
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answer should be filed within 20 days and that, in accordance 
with the rules of practice, failure to answer would constitute an 
admission of the facts alleged and failure to request a hearing 
would constitute a waiver of hearing. Respondent has not filed 
an answer nor requested a hearing, and on January 15, 1969, 
complainant by its counsel filed a recommendation requesting 
the issuance of a default order directing respondent to cease and 
desist from operating without a bond, and suspending his regis- 
tration until he complies fully with all bonding requirements 
under the act and regulations. 


The matter was referred to Benj. M. Holstein, Chief Hearing 


Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, for the preparation of a recommended de- 
cision without further investigation or hearing, as provided by 


the rules of practice in default cases (9 CFR 202.9(c)). The 


hearing examiner issued such a decision and proposed an order. 
Respondent did not file exceptions thereto. 


FINDINGS OF FACT 


1. Charles Alton Kelly, hereinafter referred to as the respond- 
ent, is an individual whose address is Route 5, Box 101, Nacog- 
doches, Texas 75961. Respondent at all times material herein 
was (1) engaged in the business of buying livestock in commerce 
on a commission basis, and (2) registered with the Secretary 
as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his livestock obligations under the act was termi- 
nated April 1, 1968. Respondent was notified by certified mail 
on or about March 14, 1968, of such termination date and was 
informed that if he continued his livestock operations after April 
1, 1968, without bond coverage, as required under the act and 
the regulations, he would be in violation of section 312 of the 
act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Respondent was further informed that a violation 
of this nature might result in an administrative complaint 
against him to bring about the suspension of his registration 
under the act. Notwithstanding such notice, respondent has con- 
tinued to engage in the business of a market agency, buying live- 
stock in commerce on a commission basis, without filing and 
maintaining a reasonable bond or its equivalent, as required 
under the act and the regulations. 
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CONCLUSIONS 


The failure of respondent to answer the complaint constitutes 
an admission of the material allegations of fact contained therein 
and such allegations have been adopted as the Findings of Fact 
(9 CFR 202.9(c)). Respondent’s operation in business as a 
market agency after termination of his bond, despite prior notifi- 
cation of such termination and without filing or maintaining 
another bond or its equivalent, as set forth in Finding 2, con- 
stitutes willful violation of section 312(a) of the act (7 U.S.C. 
213(a)) and of sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30), as charged. In re Rodney Shimek, 
26 A.D. 357, 359 (1967); In re Harold Hack, d/b/a Traer Live- 
stock, 25 A.D. 1003, 1005 (1966). It is concluded that the cease 


and desist order and the suspension recommended by complain- 
ant should be issued. 


ORDER 

Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and regula- 
tions. 

Respondent is suspended as a registrant under the act until 
he complies fully with all bonding requirements. If and when 


he does so, a supplementary order will be issued terminating 
the suspension. 


This order shall become effective on the sixth day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


(No. 12,306) 


In re ROBERT L. LUND. P&S Docket No. 4047. Decided February 
27, 1969. 


Market agency—Shippers’ proceeds—Unauthorized use—Failure to remit— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for unauthorized purposes, failing to maintain shippers’ proceeds ac- 
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count properly, issuing insufficient funds consignment proceeds checks, 
failing to remit consignment proceeds when due and issuing untrue or 
incomplete accounts of sale and scale tickets, and is suspended as a 
registrant under the act for a period of 15 days. He is also ordered to 
keep required records. 


Jerome S. Ducrest for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 30, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.). It is 
charged in the complaint filed September 26, 1968, that respond- 
ent has wilfully violated certain provisions of the Act and the 
regulations thereunder. The respondent has failed to file an 
answer within the time prescribed by the rules of practice (9 
CFR 202.9(a)), and is in default. Accordingly, the matter was 
referred to the undersigned Hearing Examiner for the prepara- 
tion of a report pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. (a) Robert L. Lund, hereinafter referred to as the respond- 
ent, is an individual who, at all times material herein, did busi- 
ness as the Lafayette Livestock Yard, with his principal place 
of business located at Lafayette, Minnesota. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Lafayette Livestock Yard, Lafayette, Minnesota, a posted 
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stockyard under the Act, hereinafter referred to as the stock- 
yard; 

(2) Engaged in the business of buying and selling live- 
stock on a commission basis, at the stockyard, and as a dealer 
buying and selling livestock for his own account, in commerce; 
and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the months of September, October and 
November 1967, used funds received as proceeds from the sale, 
at the stockyard, of livestock consigned to him for sale on a com- 
mission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance 
of net proceeds to shippers, thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock, and failed to 
maintain properly the account in the Citizens State Bank of 
Gaylord, Gaylord, Minnesota, in which he deposited shippers’ 
proceeds, hereinafter referred to as the custodial account, in 
that: 


(a) As of October 31, 1967, respondent had a shortage in 
shippers’ proceeds in the amount of $6,912.29. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $16,346.31 and had, to offset said out- 
standing checks, a bank balance of $3,477.35, deposits in transit 
in the amount of $2,990.32, proceeds on hand of $2,698.35 and 
current proceeds receivable in the amount of $268.00, or a total 
of only $9,434.02, resulting in said deficiency in shippers’ pro- 
ceeds in the amount of $6,912.29. 


(b) As of November 7, 1967, respondent had a shortage in 
shippers’ proceeds in the amount of $9,340.43. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $17,044.46 and had, to offset said out- 
standing checks, only current proceeds receivable in the amount 
of $7,704.03, resulting in said deficiency in shippers’ proceeds 
in the amount of $9,340.43. 


(c) Respondent, on or about the dates and in the trans- 
actions set forth below and in other transactions at divers other 
times during the months of September and October 1967, used 
shippers’ proceeds to finance purchase of livestock for his own 
account or for the accounts of others, as the case may be, by 








194 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 191 


issuing checks drawn on the custodial account in payment for 
the livestock, as follows: 


No. of Custodial 
Date of Date of Head Amount of Payee of Account 
Purchase Check Purchased Purchase Check Check No. 
1967 1967 
September 21 September 22 5 $1,177.50 First National 1024 
Bank of Hutchinson 
September 22 September 23 11 8,240.00 Marlin Olson 1027 
October 11 October 11 1 280.00 Henry Sambo 1076 
October 11 October 11 2 570.00 Matt Schmidt 1077 
October 12 October 12 4 1,120.00 James Hueser 1079 
October 12 October 12 8 2,260.00 Art Weitzenkamp 1080 
October 11 October 12 3 830.00 Jack M. Wenger 1081 
October 11 October 12 5 1,375.00 Emly H. Iarson 1082 
October 11 October 17 4 1,075.00 Marlin Olson 1096 


3. Respondent, at the stockyard, on or about the dates and in 
connection with the transactions listed below and in other trans- 
actions at divers other times during the months of October and 
November 1967, in purported payment of the net proceeds from 
the sale of livestock consigned to him for sale on a commission 
basis, issued checks to the consignors of the livestock drawn on 
the custodial account which were returned unpaid by the Citi- 
zens State Bank of Gaylord because the said custodial account 
had been closed and there were no funds left to pay such checks. 


Date of Custodial Account Amount of 
Check Check No. Payee Check 
1967 
October 10 1060 Al Collins $ 21.65 
October 31 1112 Waldman Fischer 44.35 
October 31 1109 Carla Schiro 48.44 
November 7 1131 LeRoy Bruss 1,470.15 
November 7 1132 Sylvester Zwach 1,691.60 


4. Respondent, in connection with the transactions described 
and listed in paragraph 3 above, failed to pay the consignors of 
livestock, when due, the net proceeds from the sale of their live- 
stock at the stockyard. 


5. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and in other transactions at divers 
other times during the period from September 1 through De- 
cember 31, 1967, in accounting to consignors for the sale of their 
livestock, failed to transmit or deliver to said consignors full, 
true and correct accounts of such sales in that respondent issued 
accounts of sale which did not show the names of the purchasers 
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of their livestock, copies of which incomplete and incorrect ac- 
counts of sale were made a part of respondent’s accounts and 
records, as follows: 


Date of Sale No. of Head Sold Consignor 
1967 
September 12 28 Marlin Olson 
September 12 2 Marlin Havemeier 
October 24 19 Marlin Olson 
November 7 10 LeRoy Bruss 
November 14 1 Donald Foster 
November 21 2 Leo Karstad 
November 28 3 Eldo Overson 
December 5 13 Robert DeMar 


6. Respondent, during the period from November 1, 1967 
through January 24, 1968, in connection with the sale of live- 
stock, at the stockyard, issued scale tickets which did not show 
the names of the consignors or sellers and the names of the pur- 
chasers of the livestock and said scale tickets were not serially 
numbered. 


7. Respondent, during the period from November 1 through 
December 31, 1967, in connection with his business as a market 
agency and dealer, failed to keep accounts, records and memo- 
randa disclosing all transactions involved in his business, includ- 
ing a general ledger, and a properly maintained Accounts Re- 
ceivable Journal; made copies of incomplete and incorrect ac- 
counts of sale and scale tickets, a part of his accounts and rec- 
ords; and failed to make monthly reconciliations of the custodial 
account and his general account. 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in paragraphs 2 and 7 above, 
respondent has wilfully violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and sections 
201.40, 201.41, 201.42, 201.43(a) and 201.49 of the regulations (9 
CFR 201.40, 201.41, 201.42, 201.43(a) and 201.49). 


PROPOSED ORDER 
Respondent shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of his own and purposes other than payment of lawful market- 
ing charges and the remittance of net proceeds to shippers; 
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(2) failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


(3) issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without hav- 
ing and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; 

(4) failing to pay consignors, when due, the net proceeds from 
the sale, in commerce, of their livestock ; 


(5) issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; and 


(6) issuing scale tickets which do not show the name of the 
consignor or seller and the name of the purchaser and which are 
not serially numbered. 


Respondent shall deposit the proceeds from the sale of live- 
stock on a commission basis in a separate account designated 
as “Custodial Account for Shippers’ Proceeds” or by some similar 
designation and shall maintain such account in conformity with 
the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and as a dealer subject to the Act in- 
cluding a general ledger and a properly maintained Accounts 
Receivable Journal and respondent shall, at reasonable intervals, 
reconcile his custodial and general bank accounts. 

Respondent is suspended as a registrant under the Act for a 


period of 15 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,307) 


In re COLLIN COUNTY COMMISSION COMPANY. P&S Docket No. 
4069. Decided February 27, 1969. 





Market agency—Shippers’ proceeds—Unauthorized use—Failure to remit 
when due—Employee purchase of consigned livestock—Insolvency— 
Suspension of registration—Default 
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Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, using shippers’ proceeds for unauthorized 
purposes, failing to maintain properly the account for shippers’ pro- 
ceeds, issuing insufficient funds consignment proceeds checks, failing 
to remit proceeds when due, permitting employees to purchase live- 
stock consigned to respondent for sale on a commission basis, selling 
consigned livestock under false and incorrect names and issuing false 
or incorrect invoices, and is suspended as a registrant under the act 
for 60 days and thereafter until no longer insolvent. Respondent is 
also ordered to keep required records. 


Jerome S. Ducrest for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 80, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 


parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the 
Act. It was instituted by a complaint filed on December 16, 1968, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture. The respondent, registered under the 
Act, and operator of a posted stockyard at McKinney, Texas, 
was charged with engaging in business while its current liabili- 
ties exceeded its current assets, misusing its shippers’ proceeds, 
issuing insufficient funds checks, allowing an employee to pur- 
chase consigned livestock, issuing false invoices, and keeping 


false records. 
Copies of the complaint and the rules of practice were served 


on respondent on October 21, 1968, and he was notified in writ- 
ing that an answer should be filed within 20 days and that failure 
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to deny the allegations of the complaint would constitute admis- 
sion of such allegations. Respondent has filed no answer. 


The proceeding was assigned to Hearing Examiner Jack W. 
Bain, and on January 30, 1969, he issued a recommended decision 
without further investigation or hearing, pursuant to Section 


202.9(c) of the Rules of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Collin County Commission Company, the respondent, is a 
corporation whose principal place of business is McKinney, 
Texas. At all times material herein it was engaged in the busi- 
ness of conducting and operating the Collin County Commission 
Company stockyard, a posted stockyard under the Act, and in 
buying and selling livestock on commission, and it was registered 
with the Secretary of Agriculture under the Act as a market 
agency to buy and sell livestock in interstate commerce. 


2. (a) Respondent’s current liabilities as of December 31, 


1967, exceeded its current assets by $40,291.37. As of said date, 
respondent had current liabilities totaling $63,990.36 and cur- 


rent assets totaling only $23,698.99, resulting in an excess of 
current liabilities over current assets of $40,291.37. 


(b) Respondent’s current liabilities as of January 31, 1968, 
exceeded its current assets by $76,754.24. As of said date, re- 
spondent had current liabilities totaling $107,391.62 and current 


assets totaling only $30,637.38, resulting in an excess of current 
liabilities over current assets of $76,754.24. 


(c) Respondent’s current liabilities presently exceed its 
current assets. 


3. Respondent, at the stockyard, during the period from De- 
cember 31, 1967 through January 24, 1968, operated as a market 


agency under the Act notwithstanding that during such period 
its current liabilities exceeded its current assets. 


4, Respondent, during the months of December 1967 and Jan- 
uary 1968, used funds received as proceeds from the sale, at the 
stockyard, of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net pro- 
ceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due 
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the owners or consignors of the livestock, and failed to maintain 
properly the account in the Central National Bank, McKinney, 
Texas, in which it deposited shippers’ proceeds, hereinafter 
referred to as the custodial account, in that: 


(a) As of December 31, 1967, respondent had a shortage 
in shippers’ proceeds in the amount of $36,330.78. As of said date 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $53,785.67 and had, to offset said out- 
standing checks, a bank balance of $64.98, proceeds receivable 
in the amount of $5,035.96 and deposits in transit in the amount 
of $12,354.00, or a total of only $17,454.94, resulting in said 
deficiency in shippers’ proceeds of $36,330.73. 

(b) As of January 31, 1968, respondent had a shortage in 
shippers’ proceeds in the amount of $60,426.78. As of said date 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $94,024.48 and had, to offset said out- 
standing checks, a bank balance of $16.74 and proceeds receiv- 
able in the amount of $33,580.96, or a total of only $33,597.70, 
resulting in said deficiency in shippers’ proceeds of $60,426.78. 


(c) Respondent, on or about the dates listed below and at 
divers other times during the months of November and December 
1967 and January 1968, in connection with the check swapping 
or exchanging practice described in Finding 5 below, issued 
checks drawn on the custodial account to George McDonnell, D. 
G. Talbot, R. W. “Dickie” Cain and Lester Taylor, none of which 
checks was issued for the payment of the proceeds of the sale 
by respondent of consigned livestock or the payment of legal 
charges against consignments of livestock to respondent, as fol- 
lows: 


No. of Date of Payee of Amount of 
Check Check Check Check 
1967 

18288 November 8 Dickie Cain $3,091.28 
18757 November 22 Geo. C. McDonnell 7,641.12 
18959 December 4 George McDonnell 7,182.13 
19125 December 6 Dickie Cain 5,731.12 
18962 December 6 D. G. Talbot 6,822.11 
19413 December 20 D. G. Talbot 7,912.61 
19440 December 26 Lester Taylor 4,480.15 
19505 December 27 Lester Taylor 3,724.52 
19485 December 27 Dickie Cain 3,945.90 
19444 December 27 D. G. Talbot 5,888.60 


19502 December 27 Geo. C. McDonnell 4,053.79 
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No. of Date of Payee of Amount of 
Check Check Check Check 
1968 

19558 January 3 Dickie Cain 4,115.82 
19563 January 5 Geo. McDonnell 7,654.18 
19564 January 65 Geo. McDonnell 6,891.40 
19567 January 9 D. G. Talbot 8,771.60 
19572 January 10 Geo. C. McDonnell 7,608.84 
19621 January 15 D. G. Talbot 8,963.40 


(d) Respondent, on or about the dates listed below and at 
divers other times during the months of November and Decem- 


ber 1967 and January 1968, deposited in the custodial account 
checks which respondent received from George McDonnell, D. G. 


Talbot, Lester Taylor and R. W. “Dickie” Cain, pursuant to the 


check swapping or exchanging practice described in Finding 5 
below, none of which was in payment for livestock purchased 
from, or stockyard services rendered by, respondent, at the stock- 


yard, as follows: 


1. Checks received from George McDonnell 


Date of Deposit Amount 
November 21, 1967 $7,641.12 
December 5, 1967 7,182.13 
January 3, 1968 4,053.79 
January 5, 1968 7,654.18 
January 10, 1968 6,891.40 
January 10, 1968 7,608.84 

2. Checks received from D. G. Talbot 

Date of. Deposit Amount 
December 7, 1967 $6,822.11 
December 20, 1967 7,912.61 
December 27, 1967 5,888.60 
January 9, 1968 8,771.60 
January 15, 1968 8,963.40 

8. Checks received from R. W. “Dickie” Cain 

Date of Deposit Amount 
December 6, 1967 $5,781.12 
December 27, 1967 3,945.90 

4, Checks received from Lester Taylor 

Date of Deposit Amount 

December 27, 1967 $4,480.15 


January 3, 1968 3,724.52 
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5. (a) Respondent, during the period from November 1, 1967 
through January 24, 1968, pursuant to a financing arrangement, 
agreement, or understanding between Lester Taylor, manager 
of respondent, and George McDonnell, Whitesboro, Texas, and 
R. W. “Dickie” Cain, McKinney, Texas, engaged in the practice 
of swapping or exchanging checks with said McDonnell and 
Cain. During said period, respondent received and accepted from 
McDonnell and Cain checks in varying amounts drawn by them 
on their accounts, which checks were deposited in respondent’s 
custodial account, as described in sub-paragraph (d) of Finding 
4 above and, in exchange therefor, issued to them checks drawn 
on respondent’s custodial account, as described in sub-paragraph 
(c) of said Finding 4, in amounts identical to those of the checks 
received from said McDonnell and Cain. None of the checks 
issued by respondent to McDonnell or Cain was in payment of 
the proceeds from the sale of consigned livestock or the payment 
of legal charges against consignments of livestock to respondent 
and none of the checks received and accepted by respondent from 
said McDonnell and Cain and deposited in its custodial account 
was in payment for livestock purchased from, or stockyard serv- 
ices rendered by respondent. 


(b) Respondent, during the months of December 1967 and 
January 1968, pursuant to a financing arrangement, agreement, 
or understanding between D. G. Talbot, president and principal- 
owner of respondent, and Lester Taylor, manager of respondent, 
for the purpose of covering, or partially covering, shortages in 
respondent’s custodial account, received and accepted checks in 
varying amounts from said Talbot and Taylor, drawn by them 
on their personal accounts, which checks were deposited in re- 
spondent’s custodial account, as described in sub-paragraph (d) 
of Finding 4 above, and, in exchange therefor, issued to them 
checks drawn on the custodial account, as described in sub- 
paragraph (c) of said Finding 4, in amounts identical to those 
of the checks received from said Talbot and Taylor. None of the 
checks issued by respondent to Talbot or Taylor was in payment 
of the proceeds from the sale of consigned livestock or the pay- 
ment of legal charges against consignments of livestock to re- 
spondent and none of the checks received and accepted by re- 
spondent from said Talbot and Taylor and deposited in its cus- 
todial account was in payment for livestock purchased from or 
stockyard services rendered by respondent. 
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6. Respondent, at the stockyard, on or about the dates listed 
below and at divers other times during the period from August 
1, 1967 through January 24, 1968, sold livestock consigned to it 
for sale on a commission basis, and, in connection with such 
transactions, issued to the consignors in payment of the net pro- 
ceeds from the sale of the livestock checks drawn on the respond- 
ent’s custodial account, which checks, when presented for pay- 
ment, were returned unpaid because of insufficient funds in the 
custodial account, as follows: 


Date of Custodial Account Payee of Amount of 

Check Check No. Check Check 
August 23, 1967 16437 Jack Miller $ 484.56 
January 17, 1968 19715 Bud Bryson 126.39 
January 17, 1968 19768 Wells Bros. 228.02 
January 17, 1968 19835 David Goforth 1,133.99 
January 17, 1968 19711 L. O. Bolin 573.43 
January 24, 1968 19909 Charlie Renfro 300.57 


7. Respondent, in connection with the transactions described 
and listed in Finding 6, above and in other similar sales trans- 
actions at divers other times during the period from August 1, 
1967 through January 24, 1968, failed to pay the consignors of 
livestock, when due, the net proceeds received from the sale of 
their livestock, at the stockyard. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and in other transactions at divers 
other times during the period from June 1, 1967 through Janu- 
ary 24, 1968, permitted R. W. “Dickie” Cain, auctioneer-employee 
of respondent, to purchase, for his own account, livestock con- 
signed to respondent for sale on a commission basis, as follows: 


Date of Purchase No. of Head Purchased Amount of Purchase 


June 28, 1967 13 $ 790.00 
July 5, 1967 1 190.00 
August 2, 1967 20 1,672.39 
August 9, 1967 16 1,459.70 
August 23, 1967 25 2,981.97 
August 30, 1967 6 484.51 


September 6, 1967 2 110.12 
September 13, 1967 7 673,22 
September 20, 1967 8 881.26 
September 27, 1967 3 516.83 
October 4, 1967 8 1,840.19 
October 11, 1967 4 490.50 
November 1, 1967 30 3,283.26 








* ee 
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Date of Purchase No. of Head Purchased Amount of Purchase 


November 8, 1967 22 1,185.81 
November 15, 1967 15 1,408.00 
November 29, 1967 6 394.78 
December 13, 1967 20 1,144.13 
January 3, 1968 14 1,005.56 


9. (a) Respondent, at the stockyard, on or about the dates 
and in the transactions listed below and in other transactions 
at divers other times during the period from July 1 through 
November 30, 1967, permitted R. W. “Dickie” Cain, auctioneer- 
employee of respondent, to sell livestock for his own account 
under the assumed, fictitious, or otherwise false or incorrect 
names of “Robert Ellis” and “Billy Justis” and, in connection 
with such transactions, prepared and issued sales invoices falsely 
and incorrectly showing the said names of Robert Ellis and Billy 
Justis as the sellers of the livestock instead of Dickie Cain, copies 
of which false and incorrect invoices were made a part of the 
accounts and records of respondent, as follows: 


Date of No. of Head Name under Net Amount 
Sale Sold Which Sold of Sale 
July 12, 1967 5 Robert Ellis $ 307.10 
July 12, 1967 57 Robert Ellis 5,468.08 
November 8, 1967 13 Billy Justis 1,098.80 


(b) Respondent, at the stockyard, on or about the dates and 
in the transactions listed below and in other transactions at 
divers other times during the period from November 1, 1967 
through January 24, 1968, permitted Lester Taylor, manager- 
employee of respondent, to sell livestock for his own account 
under various assumed, fictitious and otherwise false or incorrect 
names and, in connection with such transactions, prepared and 
issued sales invoices falsely and incorrectly showing said as- 
sumed, fictitious or otherwise false and incorrect names as the 
seller of the livestock instead of Lester Taylor, copies of which 
false and incorrect sales invoices were made a part of the ac- 
counts and records of respondent, as follows: 


Date of No. of Head Name Under Which Net Amount 
Sale Sold Sold of Sale 
1967 

November 1 51 C. E. Gregory $3,593.77 
November 1 3 D. M. Dawson 575.09 
November 1 31 J. T. Bishop 2,684.50 
November 8 44 C. E. Gregory 4,164.68 
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Date of No. of Head Name Under Which Net Amount 
Sale Sold Sold of Sale 
1967 

November 8 24 L. L. Simmons 1,605.30 
November 8 19 J. T. Bishop 1,997.41 
November 8 52 J. T. Bishop 3,131.32 
November 8 6 J. T. Bishop 800.93 
November 15 10 C. E. Gregory 618.97 
November 15 18 J. C. Morgan 1,759.89 
November 15 28 T. E. Wilson 2,195.54 
November 22 33 C. E. Gregory 2,698.11 
November 22 25 R. D. Mitchell 9,056.25 
November 22 20 J. T. Bishop 1,512.01 
November 22 51 L. L. Simmons 3,892.15 
November 29 39 L. L. Simmons 3,960.28 
November 29 10 C. E. Gregory 7,050.80 
November 29 16 J. T. Bishop 1,105.19 
December 6 28 C. E. Gregory 2,540.43 
December 13 21 C. E. Gregory 1,840.28 
December 13 45 J. T. Bishop 3,541.18 
1968 
January 3 11 D. M. Dawson 1,524.46 
January 3 23 L. L. Simmons 1,815.48 ) 
January 10 16 C. E. Gregory 1,714.61 
January 17 19 C. E. Gregory 1,465.84 
January 24 19 J. T. Bishop 2,033.96 
January 24 28 C. E. Gregory 2,267.46 
January 24 3 L. L. Simmons 291.21 


PROPOSED CONCLUSIONS 


By the facts set out in Proposed Finding 2 above, respondent’s 
financial condition did not meet the requirements of the Act (7 
U.S.C. 204), and by the facts set out in Proposed Findings 3 
through 9 respondent willfully violated Sections 304, 307, 312(a), 
and 401 of the Act (7 U.S.C. 205, 208, 213(a), 221), and sections 
201.40, 201.41, 201.42, 201.43(a), and 201.57). For these viola- 
tions, the following order is authorized and should be issued. ’ 


PROPOSED ORDER 


Respondent shall cease and desist from: 


1. operating as a market agency, or dealer, while its current 
liabilities exceed its current assets; 


2. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its own 
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and purposes other than payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


3. failing to maintain its custodial account for shippers pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


4. issuing checks in payment of net proceeds received from 
livestock sold on a commission basis, in commerce, without hav- 
ing and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; 


5. failing to pay consignors, when due, the net proceeds from 
the sale of their livestock in commerce; 


6. permitting auctioneers and other employees of respondent 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for their own account for any purpose; 


7. selling livestock consigned to it for sale on a commission 
basis, in commerce, under assumed, fictitious or otherwise false 
and incorrect names; and 


8. issuing invoices which fail to show the true and correct 
names of the buyers or sellers of livestock sold by respondent at 
the stockyard. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including true and 
correct invoices or copies thereof. 


Respondent shall deposit the proceeds from the sale of live- 
stock on a commission basis in a separate account designated as 
“Custodial Account for Shippers’ Proceeds” or by some similar 
designation and shall maintain such account in conformity with 
the provisions of section 201.42 of the regulations (9 CFR 
201.42). 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating its suspension after the 60-day period. 
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(No. 12,308) 


In re L. W. Coss. P&S Docket No. 3960. Decided February 28, 
1969. 


Petition for reconsideration—Cease and desist order confirmed 


Upon consideration of respondent’s petition for reconsideration of the cease 
and desist order entered January 23, 1969 (28 A.D. 43) it is concluded 
that the cease and desist order should stand. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Following the issuance of a cease and desist order in this pro- 
ceeding after reconsideration of an order of dismissal, the re- 
spondent filed a letter constituting in effect a petition for recon- 
sideration of the entry of a cease and desist order. Complainant 
filed a reply thereto. 


Upon consideration of the petition, the reply and the record 
of the preceeding, it is concluded that the cease and desist order 
should stand and it is so ordered. 


(No. 12,309) 


In re J. M. HIDLE, d/b/a HARTFORD MILLING COMPANY. P&S 
Docket No. 4118. Decided February 28, 1969. 


Failure to pay—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from..failing to pay when due 
the full purchase price of livestock purchased in commerce and is 


suspended as a registrant under the act for a period of 45 days and 
thereafter until no longer insolvent. Respondent is also ordered to keep 
required records. 


James S. Krzyminski for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on January 15, 1969, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on February 3, 1969, in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance, without further notice, of a specified order containing 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. M. Hidle, d/b/a Hartford Milling Company, herein- 
after referred to as the respondent, is an individual whose ad- 
dress is Box 92, Dothan Highway, Hartford, Alabama 36344. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of October 29, 1968, respondent had current liabilities totaling 
$65,628.19 and current assets totaling $11,096.07, resulting in an 
excess of current liabilities over current assets of $54,532.12. 


3. Respondent, in connection with his operations as a dealer, 


on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
failed to pay the full purchase price of such livestock. 


4, Respondent, during the period from April 2, 1968, to June 
7, 1968, failed to keep accounts, records, and memoranda which 


fully and correctly disclosed all transactions involved in his busi- 
ness under the Act. During such period respondent failed to keep 


and maintain (1) a general ledger of accounts showing assets, 


liabilities, and net worth; and (2) accurate records of accounts 
receivable and accounts payable. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 


of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 


U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 


221). 


Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 


ORDER 

Respondent shall (1) cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) keep such accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in his 
operations as a dealer in commerce, including among other 
things, (a) a general ledger of accounts showing assets, liabili- 
ties, and net worth, and (b) accurate records of accounts re- 
ceivable and accounts payable. 


Respondent is suspended as a registrant under the Act for a 
period of 45 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 


the 45 day period. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


LIST OF DECISIONS REPORTED 
FEBRUARY 1969 


AGRICULTURE DECISIONS 
' Page 
Perishable Agricultural Commodities Act, 1930 


Biy’s RANCH MARKET v. CELLUM & CHASE PRODUCE Co., 
Inc. PACA Docket No. 2-877. F.o.b. sale—Dump- 
ing—Damages—New contract sitet 


CYPRESS GARDENS CITRUS PRODUCTS, INC, v. JOSEPH 
Wepner & Son Co. PACA Docket No. 2-982. 


Broker—Conflicting memorandums of sale—Own- 

ership of goods—Net proceeds .... ; sin ta 
DALHART PropucE, INC. v. M. D. McCurpy. PACA 

Docket No. 2-1181. Default ———— 


DAN Hart & SON v. A. PELLEGRINO & SON. PACA 
Docket No. 2-780. Oral contract—Condition—Con- 
signment—Credibility of witnesses—Documentary 


evidence—Resale—Cause of action—Failure to prove ............ 211 


DIcHTER Bros. & GLAss, INC. v. MARVIN RAVINSKY and 
SAMUEL RAVINSKY, d/b/a SAMUEL RAVINSKY & 
Son. P&S Docket No. 2-1172. Stay order re 


Samuel Ravinsky ...... sitatceiiisteteia i antimeneiaeasill dices 

Reopening after default granted as to Samuel 

SI 35 5. ssdasteohecsh ex ; : 2 ; ois codec, a 
DONNA FRUIT COMPANY, INC. v. DIXIE TOMATO & PRO- 

puce Co. Inc. PACA Docket No. 2-1174. Default .................. 294 
EASTERN MICHIGAN VEGETABLE MARKETING CoO. v. DIXIE 


ToMATO & PropUCE Co. INc. PACA Docket No. 
Dt BI ig cee cls ics Ma sca ees Nive ee ORE, sigh ciate 296 


ENGEBRETSON-GRUPE COMPANY ¥v. Dix1E TOMATO & PrRo- 
DUCE Co. INc. PACA Docket No. 2-1175. Default ... 295 


FARMERS MARKETING SERVICE, INC. v. TRITZEL Foops, 

Inc. PACA Docket No. 2-607. Refusal—Failure to 

give shipping instructions—Resale—Contract price ................ 283 
} GANDOLFO, DomINic v. F. H. Dicks. PACA Docket No. 

2-746. Contract terms—Dismissal ...........................ccccecceeeeeeeeee B4B 
HORTON PRODUCE COMPANY, INc. PACA Docket No. 

2-1098. Failure to pay—Repeated and flagrant 


violations—Publication of facts—Default ...................00..... . 270 
{ Jack T. BAILLIE Co., INC. v. Dix1E TOMATO & PRODUCE 
' Co., Inc. PACA Docket No. 2-1178. Dismissal— 
} UUM 5X coos inn a TAN a 0a ccna sxunevadeueaciaren cease eae 294 





AGRICULTURE DECISIONS—Cont. 





Perishable Agricultural Commodities Act, 1930—Cont. 


JOHN NORTON FARMS v. FIRST NATIONAL STORES, INC. 
PACA Docket No. 2-743. F.o.b. sale—Suitable 
shipping condition — Merchantability — Delay in 
transit—Rejection without reasonable cause 


LABANOWSKI, STANLEY, JR. Vv. FRADEN’S PRODUCE, INC, 
PACA Docket No. 2-1131. Default 


MAacc10 AND SMITH v. L. GEorRGE Co. PACA Docket No. 
2-1167. Default ... : ns 


MAHANY, Patrick E. v. M. P. Cuark, INc. PACA 
Docket No. 2-988. Dismissal—On motion of com- 


plainant 


MERRIN-CRAVENS Co. v. PEMBERTON PACKING Co. PACA 
Docket No. 2-1182. Default ...... 


Moore & REESE Propuce Co., INc. PACA Docket No. 
2-1064. Failure to pay—Repeated and flagrant 
violations—Publication of facts—Default 


MUTUAL VEGETABLE SALES v. GARRETT-HOLMES & Co., 
Inc. PACA Docket No. 2-881. F.o.b. sale—Rescis- 


sion—Suitable shipping condition—Excessive tem- 
peratures—Delay in transit—Abandonment 


OAKFIELD & ELBA GROWERS, INC. v. DIXIE TOMATO & 


Propuce Co. Inc. PACA Docket No. 2-1179. 
Default .. 


PELLETIER, MERDRICK v. A. J. MicHAUD. PACA Docket 
No, 2-879. F.o.b, sale—Grade guaranteed to desti- 
nation—Transit risk 


Prior order amended as to amount of award 


PILGRIM FrRuItT Co., INC. v. VALDA WOOTEN. PACA 


Docket No, 2-994. Consignment—Freight charges 


R. D. McGinnis Propuce v. PINDER’s PRODUCE Co. 
PACA Docket No. 2-1066. F.o.b. sale—Consign- 
ment replacing contract of sale—Authorization 


not established ..... 


RUDLOFF, EVERETTE v. Spups, INc. PACA Docket No. 
2-943. Broken bags—Sale by sample—Modification 
of contract—Handling and regrading—Storage and 
rental charges—Dumping ...................ccccscsessesseseeneenes 

SAN JOAQUIN TOMATO Growers, INC. v. Dixie TOMATO 


& Propuce Co. Inc. PACA Docket No. 2-1176. 
Default 





Page 


.. 296 


scapes 294 


.. 294 


. 295 


.. 280 


.. 288 


.. 295 


. 225 
.. 253 


. 260 


.. 249 


.. 254 


DAN HART & SON v. A. PELLEGRINO & SON 211 
Cite as 28 A.D. 211 


AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
SANBON PACKING Co. v. SPADA DISTRIBUTING Co., INC. 
PACA Docket No. 2-656. F.o.b. sale—Suitable ship- 
ping condition—Good delivery standards—Delay in 
transit—Not material—Damages SP eieh 230 


Srx L’s PAcKING COMPANY, INC. v. Louts M. SPEER & 
Co. PACA Docket No. 2-992. Breach of contract— 
Damages—Repackaging costs 


StocKTON TOMATO COMPANY, INC. v. FAIR CHESTER 


TOMATO PACKERS, INC. PACA Docket No. 2-1024. 
Dismissal—On motion of parties aces iil 


TRUSSELL PropuUcE Co. PACA Docket No. 2-1128. 
Failure to pay—Repeated and flagrant violations— 
Publication of facts—Default .....0...............cccccccccecceeeeeeeeeeeees 266 


V. B. Hoox SHIPPING Co. or N. C., INc. v. DIXIE 
TOMATO & PropucE Co. Inc. PACA Docket No. 
2-1177. Default 296 


WISHNATZKI & NATHEL v. JACK MARGOLIS FARM PRO- 
pucE. PACA Docket No. 2-1183. Default .......0......000..c000.. 296 


YOSHINO-WESTERN, INc. PACA Docket No. 2-1083. 
Failure to pay—Repeated and flagrant violations— 
Publication of facts—Default stece OO 


(No. 12,310) 


DAN HART & SON v. A. PELLEGRINO & SON. PACA Docket No. 2- 
780. Decided February 3, 1969. 


Watermelons—Oral contract—Condition—Consignment—Burden of proof— 
Credibility of witnesses—Documentary evidence—Resale—Cause 
of action—Failure to prove 


Where respondent sustained its burden of proof that the original contract 


was cancelled when a consignment agreement was reached and respond- 
ent has paid to complainant the net proceeds from resale of the water- 
melons, and complainant failed to prove a cause of action against re- 


spondent, the complaint is dismissed. 


William H. Kitchens, Kitchens & McLane, Valdosta, Georgia, for complainant. 
Francis J. Ulman, Boston, Massachusetts, for respondent. 
Lenore H. Langford, Presiding Officer. 


—_— 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended ,(7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,934.41 in con- 
nection with four piggyback trailer loads of watermelons shipped 
in interstate commerce. 


Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent. A copy of the 
investigation report was also served upon complainant’s attorney. 
Respondent filed an answer to the complaint denying liability 
and requesting an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on Novem- 
ber 15, 1968, at which respondent was represented by counsel. 
Complainant was not represented at the hearing and no witnesses 
appeared to testify in his behalf. The two respondent partners, 
Antonio and Joseph Pellegrino, appeared and testified. Com- 
plainant’s deposition testimony together with nine of eleven 
exhibits attached to the formal complaint were received in evi- 
dence. Respondent’s objections to exhibits 4 and 8 attached to 
the complaint were sustained by the Presiding Officer. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Daniel Franklin Hart, doing 
business as Dan Hart & Son, whose address is P. O. Box 310, 
Quitman, Georgia. 


2. Respondent is a partnership composed of Anthony Pelle- 
grino and Joseph Nicholas Pellegrino, doing business as A. Pelle- 
grino & Son, whose address is 838 Commercial Street, Boston, 
Massachusetts. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. On or about June 21, 1967, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent four 
piggyback trailer loads of U.S. No. 1 Long Grey watermelons for 
a total invoice price of $3,455, f.o.b. Greenville, Florida. 


4. On June 23 and 24, 1967, complainant shipped four piggy- 
back trailer loads of watermelons from Greenville, Florida, to 
respondent at Boston, Massachusetts. On the same dates, com- 
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plainant invoiced respondent for the four loads of watermelons 
in the quantities and at the weights and prices set forth below: 


Trailer Av. Wot. Net Price Price 
No. Quantity (lbs.) Weight Per Cwt. Extended 
SBD 39392 2,400 18 43,480 $2.00 $870.00 
SBD 30438 2,400 18 43,080 2,00 860.00 
SBD 30398 2,300 18 43,330 2.00 865.00 
I&N 702238 2,350 19 45,360 1.90 860.00 


Total $3,455.00 
5. On June 25, 1967, complainant wired respondent as follows: 


“CONFIRMING LOADS SHIPPED THIS WEEK TTX 
154524 PIGGYBACK #SBD 30644 CONTAINING 2300 
GREYS AVG 18 NET 42,280 PRICE $845.00 RSBZ 706097 
CONTAINING 1540 AVG 27 NET 42,170 PRICE $990.00 
TTX 250958 PIGGYBACK #SBD 30438 CONTAINING 
2400 GREYS AVG 18 NET 43,080 PRICE $860.00 SBD 
30392 CONTAINING 2400 GREYS AVG 18 NET 43,480 
PRICE $870.00 TTX 601280 PIGGYBACK SBD 30398 CON- 
TAINING 2300 AVG 1814 NET 43,330 PRICE $865.00 LN 
7022388 CONTAINING 2350 GREYS AVG 19 NET 45,360 
PRICE $860.00 ALL LOADS FOB GREENVILLE FLA.” 


6. The four trailer loads of watermelons arrived at Boston in 
the early afternoon of June 29, 1967, and were personally in- 
spected by respondent’s Joseph Pellegrino about 2:00 p.m. the 
same day. On June 29, 1967, about mid-afternoon, respondent’s 
Anthony Pellegrino telephoned complainant to complain of the 
condition of the watermelons. In the course of this conversation, 
complainant requested respondent to obtain Federal inspection 
and agreed that the four trailer loads of watermelons should be 
handled by respondent on consignment for complainant’s account. 


7. On June 30, 1967, Federal inspection was made of the four 
loads of watermelons at Boston, Massachusetts. In pertinent part, 
the certificates of inspection read as follows: 


Trailer No. REAZ 702238—Inspected 8:45 a.m. 


“Quality: 6% grade defects consisting of scarring and mis- 
shapen. 


“Condition: 3% Anthracnose. 1% damage by brown dis- 
coloration. 1% split melons. 14% Blossom End Rot in ad- 
vanced stages. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


Trailer No. SBD 30392—Inspected 9:00 a.m. 


“Condition of load: 5 stacks on front portion of trailer dis- 
arranged and from 1 to 2 feet below load leved. Bottom 3 
planks of bulkhead next rear doors broken with melons pro- 
truding up to 14 inches through opening. 


“Quality: 6% grade defects consisting of scarring and mis- 
shapen. 


“Condition: 2% Anthracnose. 11% damage by bruising oc- 
curring throughout load, 5% Blossom End Rot, mostly in 
advanced stages, some early. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition.” 


Trailer No. SBD 30438—Inspected 1:30 p.m. 


“Quality: 7% grade defects, mostly misshapen, scars and 
rindworm damage. 


“Condition: 5% damage by soft ends. 1% damage by An- 
thracnose. 9% by bruising, 5% decay, Stem End Rot in all 
stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


Trailer No. SBD 30398—Inspected 2:00 p.m. 
“Quality: 4% grade defects. 


“Condition: 3% damage by bruising. 28% damage by An- 
thracnose. 3% decay, Anthracnose Rot and Stem End Rot. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


8. On June 30, 1967, respondent sent two telegrams to com- 
plainant at Quitman, Georgia, one at 10:39 a.m., the other at 
3:00 p.m., both reading as follows: 


Telegram sent at 10:39 a.m. ' 


“SBD 30392 6-0/0 GRADE DEFECTS 2-0/0 ANTHRAC- 
NOSE 11-0/0 BRUISED 5-0/0 DECAY REAZ 702238 6- 
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0/0 GRADE DEFECTS 3-0/0 ANTHRACNOSE 1-0/0 
BROWN DISCOLORATION 1-0/0 SPLIT 3-0/0 BRUISED 
14-0/0 DECAY. AS PER PHONE CONVERSATION WE 
ARE SELLING FOR YOUR ACCOUNT AT BEST 
PRICES.” 


Telegram sent at 3:00 p.m. 


“SBD 30438 7-0/0 GRADE DEFECTS 1-0/0 ANTHRAC- 
NOSE 9-0/0 BRUISED 5-0/0 BLOSSOM SOFT ENDS, 5- 
0/0 DECAY. SBD 30398 4-0/0 GRADE DEFECTS 3-0/0 
BRUISED, 28-0/0 ANTHRACNOSE 3-0/0 DECAY. US. 
D.A. INSPECTION. WE ARE SELLING FOR YOUR AC- 
COUNT AT BEST PRICES.” 


9. The foregoing telegrams were both delivered to complain- 
ant’s A. V. Hart at Quitman, Georgia, at 4:40 p.m. on June 30, 
1967. Complainant was notified of the contents of both telegrams 
by long distance call from Quitman, Georgia, to Cherry Lake, 
Florida, at 4:44 p.m. on June 30, 1967. 


10. During the period beginning on or about June 30, 1967, 
and ending on or about July 3, 1967, respondent resold the four 
loads of melons for net proceeds of $520.86. Respondent rendered 


accountings on a consignment basis and paid complainant 
$520.86. 


11. Under date of July 8, 1967, complainant wrote a letter to 
respondent, the opening paragraph of which reads as follows: 


“Your two telegrams noting Government Inspection results 
on four loads of watermelons and that you were handling 
these loads is in no way in accordance with the sale and 
contract confirmed by wire at the time.” 


12. The formal complaint was filed on January 22, 1968, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is respondent’s position that the contract between the parties 
called for watermelons meeting U.S. No. 1 grade and that com- 
plainant breached the contract by shipping melons which were 
not U.S. No. 1 and were not in suitable shipping condition. This 
is denied by complainant who testified that the oral agreement 
did not call for any grade. He conceded that the melons shipped 
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were not U.S. No. 1 watermelons. We find it unnecessary to dis- 
cuss the original terms of sale agreed to by the parties as will 
be seen hereinafter. 


Respondent alleged that a consignment agreement was reached 
by the parties whereby respondent was to dispose of the water- 
melons for complainant’s account. The burden of proving this 
allegation by a preponderance of the evidence rests upon respond- 
ent. 


Joseph Pellegrino testified that he inspected the melons in all 
four trailers promptly after their grounding at Boston in the 
early afternoon of June 29, 1967, and that, immediately there- 
after, he reported the condition of the melons to his father, An- 
thony, and told him to ask complainant for disposition because 
the melons were unfit for sale to respondent’s chain store ac- 
counts. Anthony Pellegrino testified that, following this conver- 
sation with his son, he called complainant at Cherry Lake, 
Florida, about 2:30 or 3:00 p.m. on June 29, 1967, and reported 
the condition of the melons, and complainant instructed him to 
“get Government inspection,” and to “sell them for my account 
to the best advantage, the best price you can get.” 


In his deposition testimony, complainant stated that “respond- 
ent did not ask for and did not receive any permission to sell the 
four loads for my account.” Thus, the parties are in sharp dis- 
pute as to the existence or non-existence of the claimed consign- 
ment arrangements. In view of the conflicting nature of their 
testimony on this vital aspect of the dispute, the matter of the 
credibility of the witnesses become significant, as does other docu- 
mentary evidence of record. 


At the hearing the presiding officer had an opportunity to 
observe the demeanor, under oath, of the two respondent wit- 
nesses who appeared and testified in this case, and was very 
favorably impressed with their straightforward and candid testi- 
mony, especially that of Anthony Pellegrino which he believed 
deserving of substantial credence. Very likely the presiding of- 
ficer would have gained a similar impression had complainant 
testified at the hearing. However, complainant testified by way 
of deposition and the presiding officer had no opportunity to con- 
sider his deportment while under examination. 


In searching the record elsewhere, we find respondent’s posi- 
tion supported by its two confirming wires of June 30, 1976, to 
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complainant advising the results of the Federal inspections and 
giving notice that, pursuant to their telephone conversation, the 
melons were being sold for complainant’s account. Although 
the contents of these two wires were made known to complainant 
at 4:44 p.m. on June 30, 1967, no objection thereto was made by 
complainant, nor was any exception taken until complainant 
wrote a letter to respondent under date of July 8, 1967. It ap- 
pears that this letter was sent by ordinary mail so that the 
earliest it could have been received by respondent would be Mon- 
day, July 10, 1967, or some 10 days after complainant was on 
notice of respondent’s wired confirmation of the consignment 
agreement. 


Among other reasons offered for his failure to reply to respond- 
ent’s wires, complainant testified that “the telegrams did not in 
any manner ask for any answer.” We disagree. In our view, any 
wire sent under circumstances such as here involved and which 
states “AS PER PHONE CONVERSATION WE ARE SELLING 
FOR YOUR ACCOUNT AT BEST PRICES,” called for a vehe- 
ment and vigorous protest by wire or telephone if complainant 
disagreed. In the absence of a timely disavowal from complainant, 
we accept respondent’s confirming wires of June 30 as proof 
supporting the existence of the consignment agreement entered 
into by the parties in the course of their telephone conversation 
on June 29, 1967. 


In our opinion, respondent has sustained its burden of proving 
the new contract by a preponderance of the evidence. We con- 
clude, therefore, that the original contract was cancelled in favor 
of a consignment agreement. 


Respondent realized net proceeds of $520.86 upon resale of the 
melons and this amount has been paid to complainant. No ques- 
tion having been raised as to the propriety of respondent’s re- 
sale under the consignment agreement, it is concluded that re- 
spondent has discharged its duties to complainant under this 
agreement. The complaint should be dismissed for complainant’s 
failure to prove a cause of action against respondent. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No, 12,311) 





CYPRESS GARDENS CITRUS PRODUCTS, INC. v. JOSEPH WEDNER & 
Son Co. PACA Docket No. 2-932. Decided February 3, 1969. 


Oranges and grapefruit—Broker—Conflicting memorandums of sale— 
Ownership of goods—Net proceeds of sale 


Where respondent came into possession of produce owned by complainant 
and disposed of the produce for value, respondent is liable to com- 


plainant for the proceeds of sale. 


Jack Straughn, Winter Haven, Florida, for complainant. 
Irwin B. Wedner, Pittsburgh, Pennsylvania, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 


reparation against respondent in the amount of $441.25 in con- 
nection with a shipment of oranges and grapefruit in interstate 


commerce, 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. Since the amount involved does 


not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 


cedure, complainant filed an opening statement and respondent 
filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cypress Gardens Citrus Products, Inc., is a 
corporation, whose address is P. O. Box 1312, Winter Haven, 


Florida. 


2. Respondent, Joseph Wedner & Son Co., is a corporation, 
whose address is 421 Catanzaro Building, 2lst and Smallman 
Streets, Pittsburgh, Pennsylvania. At the time of the transaction 


involved herein, respondent was licensed under the Act. 


8. On or about December 1, 1967, complainant was informed 
via telephone by its broker, J. A. MacDonald, Pittsburgh, Penn- 
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sylvania, that a sale had been effected from complainant to re- 


spondent of 50 cartons of oranges at $2.15 per carton, 25 cartons 
of oranges at $2.10 per carton, 75 cartons of Marsh Seedless 
grapefruit at $2.25 per carton and 50 cartons of Red grapefruit 
at $2.25 per carton, all f.o.b. Winter Haven, Florida. 


4. On or about December 2, 1967, complainant shipped the 
commodities specified above, by truck, to respondent in Pitts- 
burgh, Pennsylvania. 


5. On December 5, 1967, the broker, J. A. MacDonald sent 


a memorandum of sale to both parties indicating that the com- 
modities listed above were sold on an f.o.b. basis at the above 
stated prices by complainant to respondent. On the same day, 
the broker, J. A. MacDonald, simultaneously issued another mem- 


orandum of sale to respondent only, which stated that the same 
produce was to be handled on consignment for the account of 
complainant. 

6. On December 4, 1967, complainant invoiced respondent for 
the commodities on the basis of an f.0.b. sale at the prices stated 
in finding of fact 3. On or about December 15, 1967, respondent 


returned the invoice to complainant without payment and with 
the following written across the face of the invoice: “To be sold 


for the account of A. MacDonald as we did not purchase this 
shipment.” 


7. Respondent proceeded to handle the commodities on a con- 
signment basis and remitted the net proceeds to the broker on 


January 5, 1968, by a check in the amount of $393.25, which was 
made out to the order of the broker. 


8. The broker failed to make any remittance to the complain- 
ant of the proceeds of respondent’s sale of the commodities. 


9. The formal complaint was filed on April 10, 1968, which was 


within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is the contention of complainant that respondent is liable to 
complainant on the basis of an f.o.b. sale. The respondent on the 
other hand presents two alternative contentions. Respondent’s 
first contention is that it was never liable to complainant on any 


basis, but rather to J. A. MacDonald who professed ownership 
of the goods, and that this liability has been satisfied by pay- 
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ment of the net proceeds of the sale of the produce to Mac- 
Donald. Respondent maintains in the alternative that MacDonald 
was acting as complainant’s agent, and as such negotiated a con- 
signment of the goods from complainant to respondent and had 
authority to collect on behalf of his principal, the proceeds of 
the sale of the consigned produce. 


Dealing first with the contention of complainant, it is apparent 
that complainant has failed to show that there was an f.o.b. 
sale. The record discloses no evidence to show that respondent 
ever agreed to such a sale. In the absence of any agreement or 
assent on the part of respondent to an f.o.b. sale, no contract for 


such a sale could have existed between the parties. For the same 
reason, respondent’s second contention that the goods were con- 


signed to it by complainant must also fail, since there is no show- 
ing that complainant ever agreed or assented to a consignment 
transaction. The record fails, in addition, to disclose any author- 
ity in MacDonald, as agent, to consign the produce on behalf of 
complainant. 


Respondent’s first contention also cannot be sustained since the 
record shows conclusively that the produce was not owned by 
MacDonald. It was, of course, impossible for MacDonald to con- 
vey any more title to respondent than he himself actually had. 
In addition, as will be seen later, respondent could not be said 
to have been a bona fide purchaser from MacDonald since it did 
not take the goods without notice of complainant’s interest. 


Our negative conclusions as to the contentions of the parties 
do not, however, mean that no duties or obligations arose between 
them as a result of their relationship to the goods involved. Re- 
spondent came into possession of the produce and disposed of it 
for value. The circumstances under which respondent came into 
possession of the goods were sufficient to put it on notice, or at 
least on inquiry, of the fact that the produce was neither the 
property of J. A. MacDonald nor consigned to respondent by 
complainant. Respondent received, simultaneously, conflicting 
broker’s memoranda. One memorandum stated an f.o.b. sale by 
complainant, the other a consignment by complainant. Neither 
showed MacDonald as owner but rather showed clearly that 
complainant was owner. Later respondent received an invoice 
from complainant stating an f.o.b. sale. In spite of this, respond- 
ent retained possession of the goods and sold them, remitting 


the proceeds of the sale to MacDonald. The check which respond- 
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ent gave to MacDonald was not even made out to complainant, 
or to complainant and MacDonald jointly, but to the order of J. 
A. MacDonald personally. Under the circumstances, and since 
respondent was in possession of goods belonging to another with 
notice of that fact, it became a constructive trustee of those 
goods, obligated to return them, or in the event of their sale to 
pay the reasonable value of such goods to the. owner. Higgins v. 
Shenango Pottery Company, 256 F. 2d 504 (C.A. 3d, 1958), cert. 
denied sub nom. Warren v. Higgins, 364 U.S. 899 (1960). See 
V Scott, Trusts, §§ 469, 507 and 514 (3d ed. 1967). In this in- 
stance the evidence supports the conclusion that the proceeds of 
the sale of the goods represented their reasonable value. 


We conclude that respondent’s failure to pay the proceeds of 
its sale of the produce, or $393.25, to the complainant, is a viola- 


tion of section 2 of the act for which reparation should be award- 
ed with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $393.25, with interest thereon 
at the rate of 6 percent per annum from February 1, 1967, until 


paid. 


Copies hereof shall be served upon the parties. 


(No. 12,312) 


Srx L’s PACKING COMPANY, INC. v. LOUIS M. SPEER & Co. PACA 
Docket No. 2-992. Decided February 3, 1969. 


Tomatoes—Contract requirements—Failure to meet—Damages— 
Repackaging costs 


Where respondent’s total damages are deducted from the contract price of 
the tomatoes involved and the result is the same as the amount already 
paid to complainant by respondent, the complaint is dismissed. 

Complainant and respondent pro se. 

Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,214.40 in con- 
nection with a transaction involving the sale and shipment of a 
truckload of tomatoes in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer to the complaint, ad- 
mitting the transaction as alleged, but denying that complainant 
delivered tomatoes meeting the requirements of the contract, 
and averring that complainant authorized reconditioning of the 
tomatoes upon arrival. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement. Respondent, however, did not file 
an answering statement and neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Forida. 


2. Respondent is a partnership composed of Louis Rubenstein, 
Hyman Aaron Speer, and Louis M. Speer, doing business as Louis 
M. Speer & Co., whose address is 3118 Produce Row, Houston, 
Texas. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about December 17, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of tomatoes, consisting of 300 20-pound cartons of 
Six L’s brand, at $2.50 per carton, and 1500 20-pound cartons 
of Garden Rich brand, at $2.00 per carton, for a total invoice 
price of $3,750, f.o.b. Florida shipping point. The Six L’s brand 
tomatoes were sold as 85 percent or better U.S. No. 1 quality, and 
the Garden Rich brand were sold as No. 2 tomatoes. 


4. Complainant shipped on December 17, 1967, in truck TS 
87487 Tenn., from Immokalee, Florida, to respondent at Houston, 
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Texas, 1800 cartons of tomatoes to be applied to the contract 
referred to in Finding of Fact 3. 


5. The tomatoes arrived at Houston, Texas, on or about De- 
cember 21, 1967, and a Federal inspection was called for on the 
1500 cartons of Garden Rich tomatoes. This inspection was made 
at 10:20 a.m. on December 21, and disclosed the following con- 
dition: 

“Average approximately 20% green and breakers, 15% 
turning and pink, 55% light red and red. Damage by slightly 
sunken discolored areas mostly occurring over shoulders, 
some on sides range from 8 to 36%, average 22%, including 
in most samples 4 to 12%, some none, average 7% serious 
damage. Soft in most samples range from 4 to 28%, some 
none, average 12%. Average less than 14 of 1% decay.” 


6. Respondent called complainant by telephone and reported the 
condition of the tomatoes disclosed by the inspection. Complain- 
ant authorized respondent to repack the Garden Rich tomatoes. 
On the morning of December 22, 1967, respondent wired com- 
plainant as follows: 


“PER PHONE CONVERSATION REPACKING GARDEN 
RICH TOMATOES WILL REPORT CARTONS LOST IN 
REPACKING AFTER DISPOSITION REGARDS.” 


7. Thereafter respondent remitted to complainant $750 for the 
Six L’s brand and $1,785.60 for the Garden Rich tomatoes, or a 
total of $2,535.60, being $1,214.40 less than the original contract 
price. 


8. The formal complaint was filed on April 25, 1968, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


Complainant’s evidence in this case is to the effect that the 
contract provided for 300 cartons of Six L’s brand tomatoes, to 
be 85% or better U.S. No. 1, and 1500 cartons of No. 2, Garden 
Rich brand tomatoes. Complainant states in its opening statement 
that the No. 2 tomatoes were not inspected at shipping point as 
it was customary at that time to inspect No. 2 tomatoes only for 
export shipments. Complainant submitted a Federal-State in- 
spection certificate showing the 300 cartons of Six L’s brand 
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were 87% U.S. No. 1 quality at shipping point. Complainant, of 
course, also has the burden of proving that it delivered to re- 
spondent 1500 cartons of No. 2 tomatoes. In our opinion, com- 
plainant has not sustained its burden with respect to these 1500 
cartons of tomatoes. 


Respondent has submitted evidence in the form of a Federal 
inspection certificate covering an inspection of the 1500 cartons 
of Garden Rich tomatoes upon arrival at destination on or about 
December 21, 1967. This certificate shows damage, serious dam- 
age, and soft tomatoes far in excess of the tolerance permitted 
by the U.S. Standards for U.S. No. 2 tomatoes on arrival at 
destination. These Standards permit a total tolerance for defects 
at destination of 15% for tomatoes in any lot. Included in this 
amount, not more than 5% is permitted for tomatoes which are 
soft or affected by decay, and not more than 10% for seriously 
damaged tomatoes by shoulder bruises or discolored sunken scars 
on any part of the tomato, and not more than 5% is permitted 
for tomatoes which are seriously damaged by any cause, exclu- 
sive of soft or decay. With an average of 22% damage by sunken 
discolored areas, including in most samples as high as 12%, 
average 7%, serious damage and up to 28%, averaging 12%, 
soft tomatoes, it is abundantly clear that the tomatoes in this 
lot did not meet the requirements and warranties of the contract. 
Although complainant contends that it had no knowledge of the 
condition of the tomatoes until four days after arrival and denies 
that complainant authorized respondent to repack said tomatoes 
and report its loss, respondent submitted in evidence a copy of a 
telegram which it sent to complainant early on the morning of 
December 22, apparently confirming its telephone conversation 
with complainant the day before. This telegram is set forth in full 
in Finding of Fact No. 6. In its opening statement, complainant 
merely states that, “I had no knowledge of Respondents telegram 
of 12/22/67 called in by phone.” If the telegram was called in by 
phone, obviously someone in complainant’s firm received the 
message. We conclude that complainant was promptly notified 
by respondent of the poor condition of the tomatoes, and that 
complainant authorized respondent to repack or recondition the 
tomatoes. 


On the basis of the evidence, we conclude that complainant 
failed to deliver to respondent tomatoes meeting the require- 


ments of the contract, in violation of Section 2 of the Act. Re- 
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spondent is entitled to damages sustained as a result of com- 


plainant’s breach of the contract. Inasmuch as the respondent’s 


complaint appears to be confined to the condition of the Garden 
Rich tomatoes, and in view of complainant’s evidence establish- 
ing that the 300 cartons of Six L’s brand tomatoes did meet con- 
tract requirements at shipping point, we shall consider only the 
1500 cartons of Garden Rich tomatoes in determining respond- 
ent’s damages. A statement by respondent included in the De- 
partment’s report of investigation as Exhibit No. 4 indicates that 
respondent lost 489 cartons in repacking the 1500 cartons of 
Garden Rich tomatoes. On the basis of the inspection of the 
Garden Rich tomatoes at destination, it is celar to us that these 
tomatoes required reconditioning. Also, in view of the poor con- 
dition disclosed by the inspection, we conclude that respondent’s 
loss of 439 cartons in repacking the 1500 cartons of tomatoes 
is not unreasonable. 


In figuring respondent’s damage, we take the contract price 
of $2 per carton for the 439 cartons lost, plus 40¢ per carton 
freight, or a total delivered cost for these 439 cartons, of 
$1,053.60. Respondent is also entitled to labor costs for the re- 
packing or reconditioning of the tomatoes, which respondent 
states amounted to $162, giving total damages of $1,215.60. De- 
ducting the total damage sustained by respondent from the con- 
tract price of $3,750 for the load of tomatoes in question, we 
find respondent’s liability to complainant to be $2,534.40. Since 
complainant states that respondent has paid it $2,535.60, clearly 
respondent is not indebted to complainant in any amount. The 
complaint, therefore, should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,313) 


MERDRICK PELLETIER v. A. J. MICHAUD. PACA Docket No. 2-879. 
Decided February 4, 1969. 


Potatoes—F.o.b. transaction—Grade guaranteed to 
destination—Transit risk 
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In an f.o.b. transaction complainant, by his guarantee of grade to destina- 
tion, assumed the transit risk. Since respondent accepted the potatoes, 
respondent is liable to complainant for the balance of the purchase 
price thereof minus the difference between the market value the 
potatoes would have had if they had been as warranted and the market 
value of the potatoes actually delivered. 

Joel R. LeBlanc, Madawaska, Maine, for complainant. 

Respondent pro se. 

Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed a timely complaint for reparation of 
$888.56, which amount is alleged to be the balance of the pur- 
chase price of potatoes sold to respondent in March 1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondent. Respondent filed an answer to the formal complaint 
denying that he had violated the act. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure was followed 
pursuant to section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 


ment and respondent filed an answering statement. Complainant 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Merdrick Pelletier, whose 
address is R. F. D., St. David, Maine. 


2. Respondent is an individual, Amaranthe Joseph Michaud, 
whose address is Grand Isle, Maine. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about March 10, 1967, contemplating shipment in 
interstate commerce, complainant contracted to sell to respond- 
ent two carloads of washed Kennebec potatoes, U.S. No. 1, Size 
A, 2 inches minimum, 4 inches maximum, packed in new 50- 
pound paper bags. Each load was to consist of 1,200 bags. The 
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total agreed price was $1,854.36, f.o.b. shipping point, with grade 
guaranteed to destination. The contract was negotiated by a 
broker, Jos. R. Lapointe and Sons, Van Buren, Maine. 


4. Complainant shipped potatoes in cars BAR 7541 and BAR 
8211 from loading points in the State of Maine to Bennett- 
Mount Potato Co., Inc., Hightstown, New Jersey, as directed 
by respondent. Federal-State inspections made of the two loads, 
BAR 8211 on March 10 and BAR 7541 on March 11, certified 
the potatoes to be U.S. No. 1, Size A, with no soft rot. 


5. The potatoes in BAR 7541 were inspected by the Railroad 
Perishable Inspection Agency at Hightstown, New Jersey, at 4 
p.m., March 21, 1967. The report of this inspection reads in part 
as follows: 


“Unloading. Doorway area and approximately half of ‘B’ 
end removed. Building paper over floor racks. A length-wise 
type load. Consignee has set aside in doorway area and along 
sidewalls into ‘B’ end of car, all floor layer bags. These show- 
ing ten (10) to fourteen (14) wet-spotted areas with ad- 
jacent tubers icy and thawing following floor layer or transit 
freezing, some spotted areas stuck to building paper. Full 
extent to be determined at completion of unloading. Freez- 
ing line still continuing toward ‘B’ end of car and now still 
two layers of tubers. 


Potatoes, ‘Shur Gain’ brand, Maine, packed in fifty (50) 
pound bags, stamped ‘U.S. No. 1’ grade. Tubers clean, well 
formed, good characteristic color, skins dry and well set, a 
few light scars and bruises. Tubers firm, less than 1% decay. 
Some bags through upper layers in load show 1 to 2 wet 
spotted areas due to decay. 


3/22/67 4.10 PM/DST 
Car empty. 110 floor layer bags with 1 and 2 tubers show- 
ing transit freezing.” 


6. Upon arrival of car BAR 8211 at Hightstown, New Jersey, 
Bennett-Mount Potato Co., Inc., ordered a Federal condition in- 
spection made of the potatoes. The certificate of this inspection 
which was made at 11:20 a.m., March 23, reads in part as fol- 
lows: 


“Temperature of product: At doorways—top 51°F., 41°F. 


“Condition: Firm. Potatoes generally show sprouts from 
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less than 1% inch to 1 inch in length, average 12% over *4 
inch long. No soft rot. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 3 layers between doors and 2 stacks 
each side of doors. Inspection completed 9:00 A.M. March 
24, 1967.” 


7. Respondent accepted the two loads of potatoes. After re- 
conditioning the potatoes in car BAR 8211 had a value of $965 
and the potatoes in BAR 7541 had a value of $933. Freight 
charges of $445.31 were paid by the consignee to the carrier on 
each car. Respondent paid complainant a total of $965.80. 


8. The informal complaint was filed on April 3, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are in agreement that complainant contracted to 
sell to respondent two carloads of U.S. No. 1, Size A, potatoes for 
a total price of $1,854.36, f.o.b. shipping point, grade guaranteed 
to destination. The parties also appear to be in agreement that 
the two loads of potatoes shipped pursuant to the contract were 
not handled under normal transportation service and conditions, 
and that the potatoes on arrival did not meet the requirements 
of the U.S. No. 1 grade. In this connection, the evidence estab- 
lishes that car BAR 8211 was in transit three days longer than 
the usual transit time of nine days between Grand Isle, Maine, 
and Hightstown, New Jersey, because of weather conditions and 
carrier handling, and that there was a failure in the heater serv- 
ice in car BAR 7541. 


The dispute here concerns the meaning attributed by the 
parties to the phrase “grade guaranteed to destination.” Com- 
plainant states that neither the freezing or excessive sprouting 
in transit was caused by any negligence on his part and that the 
potatoes would have been U.S. No. 1 on arrival if the loads had 
received normal handling. Complainant contends that the guaran- 
tee, like the suitable shipping condition rule (7 CFR 46.41(i)), 
is applicable only where the transportation services and condi- 
tions are normal. It appears to be respondent’s position that the 
guarantee applies regardless of transit conditions. 


There is no evidence that the parties discussed the meaning of 
the guarantee at the time the contract was entered into or that 
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such guarantee has any established meaning by reason of trade 
usage or course of dealing. The phrase used by the parties is 
not defined in the regulations of the Department. The meaning 
ascribed by respondent to the guarantee seems reasonable in the 
absence of an express condition that it was to apply only if the 
transportation services and conditions were normal. Similar terms 
have been so construed in previous decisions under the act. For 
instance, in Bosgraaf Sales v. Alexander Marketing, 26 A.D. 
1201 (1967), it was held that in a contract for the sale of U.S. 
No. 1 onions “f.o.b. as to price, delivered as to quality,” the 
seller was to assume all risks of loss and damage in transit. See 
also Mickelian v. C. H. Robinson, Inc., 26 A.D. 1096 (1967); 
J. H. Stepp & Sons, Inc. v. Waldman, 23 A.D. 1257 (1964); L. E. 
Rand Co. v. H. Fair & Son, 15 A.D. 13842 (1956); Wilensky 
& Co. v. M & M Products, 3 A.D. 1009 (1944). It is concluded 
that complainant, by his guarantee of grade to destination, as- 
sumed the transit risk and that complainant breached the con- 
tract in that the potatoes failed to grade U.S. No. 1 on arrival. 


Having accepted the two loads of potatoes, respondent became 
liable to complainant for the total purchase price, less any dam- 
ages sustained by respondent as a result of complainant’s breach 
of contract. The measure of damages for breach of warranty is 
the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had 
if they had been as warranted. Uniform Commercial Code 2-714. 
The evidence indicates that if the two loads of potatoes had 
graded U.S. No. 1 on the dates of arrival at Hightstown, New 
Jersey, they would have had a market value of $2,640. The 
market value of the potatoes actually delivered was $1,898. The 
difference between these amounts, or $742 represents the damage 
sustained by respondent. Deducting this amount from $888.26, 
the balance of the purchase price, leaves $146.56 due complain- 
ant. The failure of respondent to pay this amount to complainant 
is in violation of section 2 of the act. Reparation should be 
awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $146.56, with interest thereon 
at the rate of 6 percent per annum from May 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,314) 


SANBON PACKING Co. v. SPADA DISTRIBUTING Co., INC. PACA 
Docket No. 2-656. Decided February 10, 1969. 


Lettuce—F.o.b. transaction—Suitable shipping condition— 
Good delivery standards—Delay in transit—Not material— 
Damages 


Where complainant breached its warranty of suitable shipping condition 
and at destination the lettuce had no market value in excess of freight 
charges, respondent’s damages are equal to the contract price of the 
lettuce and the complaint is dismissed. Since it cannot be shown that 
special damages were contemplated by the parties, respondent’s counter- 
claim is dismissed. 


John A. Morrow, Jr., El Centro, California, for complainant. 
Harvey S. Benson, Portland, Oregon, for respondent. 
Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,721.25 in 
connection with a transaction involving a carload of lettuce in 
interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant and asserting a counter- 
claim against complainant in the amount of $2,406.25. Respond- 
ent requested an oral hearing. Complainant filed a reply denying 
the allegations of the counterclaim. 


An oral hearing was held at Portland, Oregon, on May 6, 1968. 
Each party was represented by counsel. Six witnesses testified 


at the hearing, two for complainant and four for respondent. 
Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Yoshiya Sanbonmatsu, doing 
business as Sanbon Packing Co., whose address is P. O. Box 691, 
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Holtville, California. At the time of the transaction involved 
herein, complainant was licensed under the act. 


2. Respondent, Spada Distributing Co., Inc., is a corporation 
whose address is 1137 S. E. Union Avenue, Portland, Oregon. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On March 10, 1967, in the course of interstate commerce, 
complainant sold to respondent one carload of lettuce consisting 
of 1,125 flatpack cartons, 2-dozen size, at an agreed price of 
$1.35 per carton, f.o.b. shipping point, Brawley, California, plus 
18¢ per carton cooling charge, or a total contract price of 
$1,721.25. As a part of the contract of sale, it was agreed that 
the subject lettuce would be shipped on March 11, 1967, from 
Brawley, California, to respondent at Portland, Oregon, in car 
PFE 452185, and that the lettuce would meet good delivery 
standards on arrival at contract destination. 


4. The contract between the parties was negotiated by a 
broker, Frank C. Crispo, who issued a confirmation of purchase 
dated March 10, 1967, containing the requirements of the con- 
tract as set forth above. 


5. Pursuant to the contract set forth above, complainant, dur- 
ing the afternoon or evening of March 10, 1967, loaded 1,125 
cartons of lettuce into car PFE 452185 at Brawley, California. 
Car PFE 452185 was then released to the carrier, with shipping 
instructions, on the following day, March 11, 1967. 


6. Car PFE 452185 arrived at East Portland on March 19, 
1967, and was placed on respondent’s private spur at approxi- 
mately 7 a.m. on March 20, 1967. About one hour later, or ap- 
proximately 8 a.m. on March 20, one of respondent’s prospective 
customers, Philip Gato, examined some 70 cartons of the lettuce 
from car PFE 452185 and informed respondent’s vice-president, 
George Spada, that the quality and condition of the load was such 
that he (Gato) did not care to take any of the lettuce. Respond- 
ent then obtained a Federal inspection of the load on the morn- 
ing of that same day, with the results, in relevant part, as fol- 
lows: 


“Condition of load and containers: Partly unloaded. 1 to 8 
layers, 6 rows. 
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“Temperature of product: 3rd layer and top layers 37 deg. 
Fah. 


“Condition: ... Wrapper Leaves: In most cartons no decay, 
in many cartons 2 to 3 heads per carton, average 4% Bacter- 
ial Soft Rot. 


Head Leaves: From 18 to 23 heads per carton, average 78% 
damage, including 66% serious damage by reddish brown 
discoloration affecting ribs and veins of head leaves and 


wrapper leaves. Average 2% Bacterial Soft Rot in early 
stages. 


“Remarks: Applicant states above described lot originally 
contained 372 cartons. At applicant’s request inspection and 
certificate restricted to lading between bulk heads. Car also 
contained 375 cartons loaded each end of car.” 


7. All the lettuce was abandoned by respondent to the carrier 
on March 22, 1967. 


8. The formal complaint was filed on July 24, 1967, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is clear from the evidence in this case that the lettuce in car 
PFE 452185 was accepted by respondent. Accordingly, respond- 
ent is liable to complainant for the agreed purchase price thereof, 
less provable damages sustained by respondent as the result 
of any breach of warranty by complainant. B. G. Anderson Co., 
Inc. v. Comunale, 25 A.D, 228. The burden of proving both breach 
and damages, by a preponderance of the evidence, rests upon 
respondent. 


In the matter of warranties, it is expressly provided in the 
Department’s regulations, section 46.43(i), that all produce 
quoted or sold under terms F.o.b. shall be placed free on board 
the boat, car, or other agency of the through land transportation 
at shipping point, in suitable shipping condition. (7 CFR 46.43 
(i)). “Suitable shipping condition” is defined in section 46.43 (j) 
of such regulations to mean that the commodity, at time of bill- 
ing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure de- 
livery without abnormal deterioration at the contract destination 
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agreed upon between the parties. This same section then goes on 
to provide, in material part, that “If a good delivery standard 
for a commodity is set forth in §46.44, and that commodity at 
the contract destination contains deterioration in excess of any 
tolerance provided therein, it will be considered abnormally de- 
teriorated.” (7 CFR 46.43(j) ). 


The regulations do provide a good delivery standard for lettuce 
and the parties, in negotiating the contract of March 10, 1967, 
expressly agreed that it should apply to the lettuce involved in 
this transaction. “Good delivery” is defined in the regulations, 
7 CFR 46.44, in relevant part as follows: 


“Unless otherwise agreed to between the contracting parties, 
‘Good Delivery’ in connection with f.o.b. contracts of pur- 
chase and sale means that the commodity meets the require- 
ments of the contract at time of loading or sale and, if the 
shipment is handled under normal transportation service and 
conditions, will meet the following additional requirements 
on delivery at the contract destination: 


(a) Lettuce. (1) * * * 


(2) If the contract does not specify a U.S. 
grade or percentage of condition defects, the lettuce at desti- 
nation may contain a maximum of 15 percent, by count, of 
the heads in any lot which are damaged by condition defects, 
including therein not more than 9 percent serious damage 
of which not more than 5 percent may be decay affecting 
any portion of the head exclusive of wrapper leaves. . .” 


It apparently is the position of complainant that the warranty 
is inapplicable to the shipment involved herein on the ground 
that the car was delayed in transit, thus making for abnormal 
transportation service and conditions. This is disputed by re- 
spondent, which contends that the car was handled under normal 
transportation service and conditions. 


While the evidence submitted by the parties is conflicting, we 
think the question is conclusively settled by the contents of Ex- 
hibit No. 9 to the formal complaint, which was entered in evi- 
dence at the hearing. The exhibit, which is a copy of a letter 
addressed to respondent by the Department, is a summary of the 
movements of car PFE 452185, as verified by the carrier, and 
establishes that the shipment was delayed at least three days in 





234 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 28 A.D. 230 


transit. Accordingly, we conclude that this report, supported by 
other evidence of record, establishes that the car was not handled 
under normal transportation service and conditions enroute to 


contract destination. This does not mean, however, that the war- 
ranty of suitable shipping condition is automatically voided or 


rendered inapplicable by this circumstance. On the contrary, it 
has been held that where the condition of the produce on arrival 
at contract destination is such as to indicate that it would have 
been abnormally deteriorated at such time and place even if 
handled under normal transportation service and conditions en- 
route, then the warranty is still applicable. See Stewart Packing 


Co., Inc. v. Raymond Heller Co., 21 A.D. 960; John M. Evans 
Produce Co. v. D. L. Piazza Co., 18 A.D. 1452. 


The condition of the subject lettuce at Portland on March 20, 
1967, is evidenced by the results of the Federal inspection made 
on that date. As a result of that inspection, which is set forth 
herein in detail in Finding of Fact No. 6, the load was certified 
as containing an average of 4% Bacterial Soft Rot in the wrap- 
per leaves, with an average of 78% damage, including 66% 
serious damage, in the head leaves as the result of reddish brown 
discoloration, and with 2% Bacterial Soft Rot also apparent in 
the early stages in the head leaves. While the inspection was 
limited to that one-third of the shipment loaded between the 
bulkheads of car PFE 452185, the results of this inspection are 
the best evidence we have of the quality and condition of the 
lettuce at Portland, Oregon, on March 20, 1967. Accordingly, we 
accept these results as indicative of the condition of the carload 
of lettuce at that time and place. Based upon these results, we 
conclude that the extent of the deterioration thus revealed in the 
shipment is so extensive that even if transportation service and 
conditions had been normal, the lettuce would not have met the 
good delivery standards applicable under the warranty of suit- 
able shipping condition. See, in this connection, Market Diseases 
of Beets, Chicory, Escarole, Globe Artichokes, Lettuce, Rhubarb, 
Spinach, and Sweet Potatoes, Agriculture Handbook No. 155, 
page 10 (April 1959). 

The proper measure of damages for breach of warranty is the 


difference between the market value of produce meeting contract 


requirements and the market value of the lettuce actually shipped 
here by complainant. John M. Evans Produce Co. v. D. L. Piazza 
Co., 18 A.D. 1452. In the absence of other evidence, the purchase 


price plus the freight charges to Portland is accepted as evi- 
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dencing the value the lettuce would have had if it had met con- 
tract requirements. As to the actual value of the lettuce shipped, 
it appears from the evidence that it was without commercial 


value and was eventually abandoned to the carrier. Accordingly, 
we find that since the lettuce involved herein had no market value 


in excess of freight charges, respondent’s damages are equal to 


the contract price of $1,721.25. The complaint, therefore, should 
be dismissed. 


Respondent in its answer has filed a counterclaim in connection 


with this load, apparently based upon special damages allegedly 
suffered as the result of complainant’s breach. Special damages 
can be recovered only where it can be shown that such were 
within the contemplation of the parties. William Shapiro v. Vic- 
tory Distributing Co., 15 A.D. 397. There has been no such show- 


ing here. Accordingly, the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties, 


(No. 12,315) 


JOHN NORTON FARMS v. FIRST NATIONAL STORES, INC. PACA 
Docket No. 2-743. Decided February 12, 1969. 


Cantaloupes—F.o.b. transaction—Suitable shipping condition— 


Merchantability—Delay in transit—Rejection without 
reasonable cause—Liability 


Where respondent rejected the shipment of cantaloupes without reasonable 
cause, respondent is liable to complainant for the difference between 
the contract price of the melons and the net proceeds from complain- 
ant’s resale thereof. 

John R. Catlin, Los Angeles, California, for complainant. 

George E. Donovan, Lyne, Woodworth & Evarts, Boston, Mass., for 


respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,856.39 in connection 
with a transaction involving a shipment of cantaloupes in inter- 


state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant’s 
representative. Respondent filed an answer, denying liability 
and alleging that complainant failed to ship cantaloupes meeting 
contract requirements. Respondent requested an oral hearing. 


An oral hearing was held in Boston, Massachusetts, on Sep- 
tember 13, 1968, at which both parties were represented, re- 
spondent by counsel, and complainant by a representative. No 
witnesses were called to testify for complainant. Four witnesses 
appeared and testified for respondent and the deposition testi- 
mony of six additional respondent witnesses was received in evi- 
dence. Complainant filed a brief. Respondent filed proposed find- 
ings of fact. 


FINDINGS OF FACT 


1. Complainant, John Norton Farms, is a corporation whose 
address is Post Office Box 1000, Blythe, California. 


2. Respondent, First National Stores, Inc., is a corporation 
whose address is 5 Middlesex Avenue, Somerville, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On June 10, 1967, in the course of interstate commerce and 
by oral contract, complainant sold to respondent 624 Jumbo 
crates of “Norton” brand cantaloupes, Size 45, at $9.00 per 
crate, or a total invoice price of $5,716.00, including precooling, 
f.o.b. Blythe, California, shipping point. 


4, The contract was negotiated by Bernard Salisch of the brok- 
erage firm, Salisch Produce Co., Inc., Yuma, Arizona. A Confir- 
mation of Sale was issued and copies thereof were mailed to the 
parties, neither of whom protested or objected to any of its pro- 
visions. 
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5. On June 10, 1967, complainant shipped 624 crates of can- 
taloupes in car SFRC 50030 from Blythe, California, to respond- 
ent at Hartford, Connecticut, where the car arrived at 8:10 p.m. 
on June 19, 1967, with arrival thereafter at East Hartford, Con- 


necticut, at 9:00 a.m. on June 20, 1967, and placement on re- 
spondent’s private siding at 11:00 a.m. on June 20, 1967. 


6. On June 20, 1967, at 10:30 a.m. a top layer inspection was 
made of the cantaloupes at Hartford, Connecticut, by the Rail- 
road Perishable Inspection Agency. The inspector found a com- 
modity temperature of 40° at both top and bottom, and reported 
a range of 6 to 3%, average 17% decay, Cladosporium Rot mostly 
affecting slip ends. 


7. On June 20, 1967, at 1:10 p.m. the freight agent of the New 
Haven Railroad at Hartford, Connecticut, sent the following wire 


to complainant: 


“SFRC 50030 ON HAND REFUSED ACCOUNT CONDI- 
TION BY FIRST NATIONAL INSPECTION 6 TO 38 
AVERAGE 17 PERCENT DECAY ADVISE DISPOSI- 


TION.” 


8. At 1:00 p.m. on June 20, 1967, a Federal inspection of the 
cantaloupes, restricted to the top layer, was made at respond- 
ent’s siding in East Hartford, Connecticut. The inspector certified 
temperature of product and condition as follows: 


“Temperature of product: At doorways, bottom 42° F., Top 
47° F. 


“Condition: Mostly firm, some ripe and firm. Ground color 
is mostly green to turning yellow, some yellow. Average 2% 
damage by bruises. Ranges 2 to 7 decayed melons (4 to 16%) 
per crate, average 10% Cladosporium Rot generally affecting 
stem scars. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 account of condition.” 


9. On June 22, 1967, after respondent’s rejection of the ship- 
ment, complainant diverted car SFRC 50030 to Boston, Massa- 
chusetts, for resale by S. Strock & Co., Inc., which remitted to 
complainant net proceeds of $1,859.61. No additional amount 
has been paid complainant in connection with this transaction. 


10. On June 22, 1967, complainant wired respondent as follows: 
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“RE SFRC 50030 WE HOLDING YOU RESPONSIBLE 
FOR FULL INVOICE VALUE AND TO AVOID FURTHER 
DETERIORATION HAVE DIVERTED CAR TO BOSTON 
TO BE HANDLED FOR ACCOUNT OF WHOM CON- 
CERNED.” 


11. Formal complaint was filed on December 4, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that the contract between the parties called 
for a sale of cantaloupes which would grade U.S. No. 1 on ar- 
rival at Hartford, Connecticut. Respondent also alleges breaches 
of the implied warranties of merchantability, fitness for a par- 
ticular purpose, and suitable shipping condition. Having made 
these allegations, the burden of proving them by a preponder- 
ance of the evidence rests upon respondent. 


First, as to the claimed express warranty of grade U.S. No. 
1 on arrival, the broker testified on direct examination that in 
negotiating this transaction he dealt with complainant’s John 
Cofone and respondent’s Pete Piastra, both of whom agreed to 
a sale and purchase of cantaloupes which would be of U.S. No. 
1 grade on arrival. On cross-examination, however, the broker 
acknowledged that his records showed this to be an f.o.b. trans- 
action, and he admitted that his Confirmation of Sale, copies of 
which he sent to the parties, contained no special agreement. 


The broker’s conflicting and inconsistent testimony on whether 
the parties agreed to grade U.S. No. 1 on arrival is matched by 
the vague and indefinite testimony offered by respondent’s buyer, 
Pete Piastra. At the hearing Piastra was asked directly whether 
he had specified any grade of cantaloupes in talking with the 
broker. The witness replied as follows: 


“Specifically as a business practice, a lot of our dealings is 
done unsaid, to speak as such, practise of many years buying 
through Bernie Salisch, even before at First National, well, 
it actually becomes unwritten practise that we are purchas- 
ing at the mostly market, which is usually the top grade of 
shipments at that time on any given commodity.” 


It is complainant’s position that the transaction here was a 
straight f.o.b. sale without any special provisions whatever. The 
record contains two documents which appear to support com- 
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plainant’s position. One is the invoice of complainant which bears 
the following printed statement: “THIS CAR SOLD F.O.B. 
BLYTHE, CALIFORNIA, AT BUYER’S RISK OF WEATHER, 
DELAY, DECAY, AND DECLINE IN MARKET.” The invoice 
makes no mention of grade, quality, or condition. The second 
document is the broker’s Confirmation of Sale which also omits 
any reference to grade, quality, or condition. The following ap- 
pears in legible printing at the top of the broker’s confirmation: 


“This confirmation is issued and accepted subject to the 
rules and regulations and definitions of terms as recognized 
and approved by the U.S. Secretary of Agriculture under 
The Perishable Agricultural Commodities Act. The absence 
of any immediately written protest against this confirmation 
or any part of it, will be construed as an acknowledgement 
of complete understanding and agreement with the state- 
ments and requirements made herein.” 


Respondent’s buyer received a copy of the broker’s confirma- 
tion and testified that he took no exception to the terms set forth 
therein because he felt respondent had purchased the top grade 
on that day. 


In our view, respondent has not sustained its burden of prov- 
ing that the sale here was on the basis of grade U.S. No. 1 on 
arrival, and it is so concluded. It is also our conclusion that the 
cantaloupes were purchased and sold on an f.o.b. basis only. 


As to the alleged implied warranties of merchantability and 
fitness for a particular purpose, we find respondent’s claim of 
breach to be without merit. That the cantaloupes here were 
merchantable is evidenced by the fact that at destination they 
met the quality requirements for the U.S. No. 1 grade, but failed 
to grade U.S. No. 1 only on account of condition. 


There is nothing of record to show that respondent purchased 
the cantaloupes other than to resell them through its retail out- 
lets for use by the public. Such disposition is the ordinary pur- 
pose for which cantaloupes are bought and sold and is the use 
customarily made of cantaloupes. This is far from the particular 
purpose required to support the implied warranty of fitness. To 
meet this requirement it was incumbent upon respondent to spell 
out a specific use or need which would be peculiar to the nature 
of respondent’s business, and one known to complainant at the 
time the contract was negotiated. Absent proof of a particular 
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purpose, it cannot be said that respondent has sustained the 
burden of proving the existence of this warranty. For the pur- 
pose of this decision it is concluded that respondent has not 
shown a breach of the warranty of merchantability and that there 
was no warranty of fitness for a particular purpose. 


Finally, respondent alleges that the cantaloupes were not in 
suitable shipping condition, in that excessive decay was found 
on arrival, as disclosed by the Federal inspection certificate 
quoted, in part, in Finding of Fact 8. In an f.o.b. contract such 
as here involved, the shipper warrants that the commodity at 
the time of shipment is in suitable shipping condition, that is, 
that it is in a condition which, if handled under normal trans- 
portation service and conditions, will assure delivery without 
abnormal deterioration at the destination specified in the contract. 
The question here is whether the transportation service and con- 
ditions were normal under the facts and circumstances of this 
transaction. 


The record evidence shows that car SFRC 50030 was loaded 
and billed from Blythe, California, on June 10, 1967, and was 
delivered to the Calumet Yard of the Norfolk and Western Rail- 
way Company at Chicago at 9:45 p.m. on June 15, 1967, late by 
13 hours and 45 minutes. The car left Chicago at 10:50 a.m. on 
June 16, and arrived Buffalo, New York, at 9:35 a.m. on June 
17, six hours and five minutes behind schedule. Leaving Buffalo 
at 10:15 p.m. on June 17, the car arrived Maybrook, New York, 
at 10:35 a.m. on June 18, late by 35 minutes. 


Continuing, the record shows car SFRC 50030 departed May- 
brook, New York at 7:35 p.m. on June 18, 1967, arriving Hart- 
ford, Connecticut, at 8:10 p.m. on June 19, and thereafter at 
East Hartford, Connecticut, at 9:00 a.m. on June 20, with place- 


ment made at 11:00 a.m. on June 20, 1967. Respondent’s deposi- 


tion witness Lawlor testified that the car would have arrived 
Hartford at 2:45 a.m. on June 19 instead of 8:10 p.m. that day 
(a difference of 17 hours and 25 minutes), the delay being caused 
by late arrival at Maybrook and a missed train connection. 


At the hearing, respondent witnesses Piastra and Welsh test- 
ified to a normal transit time of 8 or 9 days from California ship- 
ping point to Hartford. In his deposition testimony, the broker 
Salisch testified that during the 1967 cantaloupe season he pur- 


chased about 250 cars for respondent which averaged 8 days 
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in transit from the West Coast shipping point to Hartford. The 
broker was also of the opinion that 8 days transit time from 
Blythe to Hartford is usual. 


Based upon a transit time of 8 days from Blythe to Hartford, 
the car should have arrived destination no later than June 18, 
1967. We accept the late arrival of at least one day, as conceded 
by respondent, and possibly two days, or the greater part thereof, 
as indicated by the carrier delays described above, for concluding 
that transportation service to the car of cantaloupes was ab- 
normal. 


It is respondent’s contention that notwithstanding the delay 
in arrival, the condition of the cantaloupes as evidenced by the 
RPIA and Federal inspections made on June 20, 1967, establishes 
that the melons were not in suitable shipping condition, and that, 
therefore, the rejection of the melons was warranted. In arguing 
that the average of 10% Cladosporium Rot found in the Federal 
inspection is proof that the melons contained a latent defect 
which rendered them unsuitable for shipment, respondent offered 
documentary evidence, and the testimony of three witnesses, in- 
cluding the expert testimony of a plant pathologist, to show that 
even if the inspection had been made three days earlier on June 
17, 1967, the decay present would have ranged between 5 and 7%. 


In considering this question of suitable shipping condition, 
we must look to the entire record and not to the destination in- 
spections only. To begin with, the contract between the parties, 


as evidenced by the broker’s Confirmation of Sale, called for a 
specific size and brand of cantaloupes and there is no dispute 
that they were of this size and brand. The contract made no 
mention of grade, quality, or condition and there is no evidence 
in the record as to grade, quality, or condition of the melons at 
shipping point. Respondent relies upon the top market contract 
price of $9.00 per crate as indicative of the agreement calling for 
melons of U.S. No. 1 grade. While price is a factor, it is not in 
and of itself determinative of grade. In the absence of a grade 
specification, complainant’s only duty under the contract was 
to ship cantaloupes of merchantable quality which were in suit- 
able shipping condition at the time of shipment. 

The records also shows no complete inspection made of the 
melons at destination. Restricted top layer inspections only were 
made by RPIA and USDA. The condition of the melons, as dis- 
closed by these two restricted inspections, was not necessarily 
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representative of the condition of the carload of cantaloupes be- 


cause the amount of decay is usually higher in the top layers of 
a carload. Jack Boles v. Yukon & Sons Produce Co., Inc., 7 A.D. 
871. 


Following respondent’s rejection of the melons on June 20, 
1967, car SFRC 50030 was diverted to Boston where the canta- 
loupes were resold in the period June 23-26, 1967, for gross pro- 
ceeds of $3,532.50 as follows: 


Quantity Price Extension 

60 $7.00 $ 420.00 

95 6.50 617.50 
212 6.00 1,272.00 
235 5.00 1,175.00 

2 4.00 8.00 

20 2.00 40.00 
624 $3,532.50 


The significance of this resale lies in the fact that all 624 
crates of the contract melons were found merchantable from three 
to six days after their rejection by respondent. As stated above, 


with no grade specified in the contract, complainant was required 
to deliver, at shipping point, cantaloupes of merchantable quality 


only. Prompt handling of cantaloupes following their arrival at 
the terminal market is one of the two most important measures 


for control of Cladosporium Rot, the other being maintenance at 
temperatures below 40° F. (See USDA Miscellaneous Publica- 
tion No. 292 and USDA Technical Bulletins Nos. 573 and 730.) 


We accept the delay in transit for concluding that transporta- 
tion service and conditions pertaining to the melons in question 


were not normal. Therefore, the suitable shipping condition war- 
ranty does not apply, and respondent may not rely upon such 
warranty as a defense in this proceeding. 


Respondent having failed to sustain its burden of proving that 
complainant breached the contract, we conclude that respondent’s 
rejection of the cantaloupes on arrival was without reasonable 
cause and in violation of Section 2 of the Act. Respondent does 
not dispute that complainant made prompt and proper disposi- 
tion of the melons, and realized net proceeds of $1,859.61. Com- 
plainant’s damages amount to the difference between this sum 
and the contract price of $5,716.00, or $3,856.39. Reparation of 
$3,856.39 should be awarded to complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,856.39, with interest there- 
on at the rate of 6 percent per annum from July 1, 1967, until 


paid. 
Copies of this order shall be served upon the parties. 


(No. 12,316) 


DOMINIC GANDOLFO v. F. H. Dicks. PACA Docket No. 2-746. 
Decided February 14, 1969. 


Watermelons—Contract terms 


Under the terms of the contract between the parties, respondent’s reposses- 
sion and control of the watermelons involved was his guaranteed right, 
and the complaint is dismissed. 

Frank V. Charles, Charles Freight Claim Service, Waltham, Mass., for 
complainant. 

Sol Blatt, Jr., Blatt, Fales & Peoples, Barnwell, South Carolina, for 


respondent. 
Paul T. Collier, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,745.98 in connection 


with a transaction involving a shipment of watermelons in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 


the report of investigation was also served upon compainant. 


Respondent filed an answer denying liability to complainant and 
requesting an oral hearing. 


An oral hearing was held at 10 a.m., Tuesday, August 6, 1968, 
in Barnwell, South Carolina. Complainant did not appear, nor 
was he represented at the hearing. Complainant’s deposition, how- 
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ever, as well as the deposition of one other witness for complain- 
ant, was received in evidence. Respondent appeared and testified, 
as did one other witness in his (respondent’s) behalf. Respond- 


ent was represented by counsel at the hearing. Respondent filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Dominic Gandolfo, is an individual whose ad- 
dress is 51 Prospect Street, North Quincy, Massachusetts. 


2. Respondent, F. H. Dicks, is an individual whose address is 
P. O. Box 175, Barnwell, South Carolina. At the time of the 
transaction involved herein, respondent was licensed under the 


act. 


3. On July 18, 1967, respondent shipped by rail from Barnwell, 
South Carolina, to himself at Potomac Yard, Virginia, for diver- 
sion, two loads of watermelons contained in Trailer Nos, RCLZ 
700076 and RCLZ 700573, with the two trailers being loaded 
“piggy-back” on flatear No. TTX 472040. Trailer No. RCLZ 
700076 contained 1,740 melons, with a total net weight of 48,340 
pounds at shipping point, and trailer No. RCLZ 700578 contained 
1,449 melons, with a total net weight of 49,829 pounds at snip- 
ping point. 


4. On July 14, 1967, in the course of interstate commerce, re- 
spondent sold to complainant the 48,340 pounds of melons con- 
tained in trailer No. RCLZ 700076 at an agreed price of $1.60 


per cwt., and the 49,820 pounds of melons contained in trailer 
No. RCLZ 700573 at an agreed price of $1.70 per cwt. Both 


prices were quoted f.o.b. shipping point, Barnwell, South Caro- 
lina, and both trailer loads were warranted at the time of sale 


as being U.S. No. 1 grade at shipping point. It was also agreed 
at the time of sale that complainant, on arrival of the two trailers 


at contract destination in Boston, Massachusetts, would either 
accept the melons and pay respondent the full contract prices 
thereof, or would return the melons to respondent. 


5. The contract between the parties was negotiated by a broker, 
Stephen R. Goldberg, of the C. H. Robinson Company, Boston, 
Massachusetts. Goldberg issued a Brokers Standard Memoran- 
dum of Sale in connection with this transaction dated July 14, 
1967, wherein reference was made to the terms of the contract 
pertaining to the quantity and grade requirements of the melons 
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sold; the f.o.b. contract prices; the identity of the carrier equip- 
ment; and the terms of payment (shipper to invoice or draft). 
However, there was no notation as to complainant’s obligation 


to accept and pay the full contract to respondent, or, in the al- 
ternative, to return the melons to respondent. 


6. Pursuant to the foregoing sale to complainant, respondent, 
on the day of sale, diverted flatear TTX 472040 to complainant 


at Boston, where the shipment arrived on or about July 19, 1967. 
Federal inspections were made of the melons in the two trailers 


at Boston in the early afternoon of that same day, with the re- 
sults, in relevant part, as follows: 


Trailer RCLZ 700076 
“Quality: ...3% grade defects. 


“Condition: ... 27% Anthracnose early to advanced stages. 
27% Anthracnose Rot and Black Rot in early to advanced 
stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account of condition.” 


Trailer RCLZ 700573 
“Quality: ...3% grade defects. 


“Condition: . . . 58% Anthracnose early to advanced. 11% 
Anthracnose Rot and Black Rot in early to advanced stages. 


“Grade: Meets quality requirements but fails to grade U.S. 

No. 1 only account condition.” 

7. Subsequent to the making of the Federal inspections, com- 
plainant sent the following telegram to respondent, in care of 
C. H. Robinson Company, Boston, Massachusetts: 


“IN REFERENCE TO TRAILERS OF WATERMELONS 
RCLZ 700076 AND RCLZ 700573 MELONS RECEIVED 
TODAY JULY 19, 1967 FAIL TO GRADE US NUMBER 1 
GOVERNMENT INSPECTION. HANDLING FOR WHOM 
IT MAY CONCERN. WILL BILL YOU FOR ANY OF MY 
LOSSES.” 


On that same afternoon the broker, Goldberg, telephoned re- 
spondent, and after telling him the results of the Federal inspec- 
tions made at Boston that afternoon, read to respondent the 
contents of the telegram (above). Respondent informed the 
broker that he (respondent) would not allow complainant to 
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handle the melons on any basis other than that agreed upon at 
the time of the sale of the melons on July 14. Thereafter respond- 
ent wired the carrier at Boston, directing that it deliver flatcar 
No. TTX 472040 to another receiver in Boston, which the carrier 
did. 


8. The formal complaint was filed on December 1, 1967, 
which was within 9 months after the alleged cause of action 
herein accrued. 


CONCLUSIONS 


The primary issue presented for decision herein relates to the 
provisions of the contract negotiated by the broker between the 
parties on July 14, 1967. Complainant, in this connection, con- 
tends that the memorandum of sale prepared by the broker con- 
tained the entire contract agreed upon between the parties for 
the purchase and sale of the melons contained in the two trailers 
loaded on flatcar TTX 472040. This is controverted by respond- 
ent, who alleges that it was agreed at the time of sale, and as a 
condition thereof, that complainant would, on arrival of the 
flatcar at Boston, either accept the melons and pay the full pur- 
chase prices therefor, or would release the flatcar back to re- 
spondent. 


It is undisputed that the contract came into being in the course 
of a conversation between Goldberg, the broker, and respond- 
ent. According to respondent, Goldberg wanted to negotiate a 
sale of the flatcar of melons to complainant, but respondent was 
reluctant to do so due to the fact that certain disagreements and 
dissatisfactions had arisen between the parties in the course of 
prior dealings. When the broker—still according to respondent— 
persisted in his efforts to induce respondent to sell the carload 
of melons to complainant, respondent, remembering the diffi- 
culty he had encountered in the previous deals with complainant, 
reluctantly agreed, but only on the condition that complainant 
would take the melons and pay him the full contract price; or 
alternatively, return the melons to him (respondent) if com- 
plainant was dissatisfied with the shipment on arrival at Boston. 
Respondent’s testimony concerning the sales agreement made with 
the broker on July 14 was corroborated by respondent’s son, who 
appeared at the hearing and testified that he was on the telephone 
with his father and the broker on July 14 and not only heard 
all that was said at that time but had actually participated in 
the making of the contract. 





DOMINIC GANDOLFO v. F. H. DICKS 247 
Cite as 28 A.D. 243 


The broker, Goldberg, was not present at the oral hearing, but 
his deposition was taken and received in evidence at the hearing 
on complainant’s behalf. In his deposition Goldberg denied that 
there was any understanding or agreement with respondent that 
the sale to complainant was conditioned upon respondent either 
accepting the melons on arrival at Boston and paying the full 
contract price, or else returning the shipment to respondent. The 
broker likewise stated that there was no understanding with 
complainant that such conditions were a part of the contract of 
sale made on July 14, 1967. The broker concluded by saying, in 
substance, that all the terms of the agreement were embodied in 
the memorandum of sale executed by him under date of July 14. 


Respondent, who admitted receiving a copy of the memorandum 
of sale prepared in this case by the broker, does not contend 
that he ever protested the contents of the memorandum to either 
complaniant or the broker. As to this, neither respondent nor his 
son could recall whether the memorandum had been received 
by respondent prior to the call from the broker on July 19, where- 
in the broker informed respondent the melons had arrived in 
Boston and that complainant was planning to sell them for the 
account of whom it may concern. Respondent testified at the oral 
hearing, however, that he told the broker in the course of this 
conversation that he would not agree to complainant handling 
the melons in this fashion, and that complainant’s proposal along 
those lines was contrary to the provisions of the sales agreement 
made on July 14. Respondent further testified that subsequent 
to this conversation with the broker, he requested the carrier 
to divert flatear TTX 472040 from complainant, as consignee, 
to another buyer in Boston, and that this was done. Respondent’s 
testimony as to the contents of this conversation with the broker, 
as well as his subsequent action in moving the car, is substantial- 
ly confirmed by the contents of a letter from the broker to the 
Department, dated October 10, 1967, which is included in evi- 
dence as Exhibit No. 6 to the report of investigation. 


We do not consider that respondent’s failure to protest the 
terms of the sales contract as set forth in the memorandum is 
entitled to great weight in the circumstances of this case. The 
evidence of record fails to establish that respondent received and 
thus knew of any omissions in the memorandum within sufficient 
time to make any protest to the broker or complainant. On the 
other hand, the evidence does establish that respondent did dis- 
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cover, at least by July 19, that complainant was proposing to 
take a course of action contrary to the terms of the contract as 
understood by respondent, and that respondent at that time pro- 
tested such proposed course of action vigorously to the broker. 
Under these circumstances, we conclude that the protest was 
timely, and that it is sufficient to rebut any inference of assent 
that might arise out of respondent’s failure to protest the con- 
tents of the memorandum of sale at an earlier time. 


In reviewing the record before us, we are of the opinion that 
the evidence is preponderantly in favor of the position taken 
herein by respondent. We conclude, therefore, that the parties 
agreed that complainant should either accept the melons on ar- 
rival at Boston and pay the full contract prices therefor, or 
alternatively, should return the melons to respondent. In arriving 
at this conclusion, we have given consideration, as we must, to 
the fact that the same conclusion was reached by the presiding 
officer who, at the oral hearing, had the opportunity to observe 
the demeanor, under oath, of the witnesses who testified before 
him. Great Western Food Distributors v. Brannan, 201 F. (2d) 
476 (7th Cir. 1953); Murlas Brothers Company v. Zambito, 1T 
A.D. 338 (1958). Also in arriving at this conclusion, we have 
given some consideration, as did the presiding officer at the hear- 
ing, to the evidence of friction which had developed between the 
parties in the course of prior dealings. Without considering the 
merits of the position taken by respondent in connection with 
these earlier dealings with complainant, we are of the opinion 
that this unrebutted evidence tends to explain respondent’s ac- 
tions and to support and lend credence to his position herein. 


Under the terms of the contract entered into between the 
parties on July 14, complainant was obligated to accept the ship- 
ment and pay the total contract price therefor, or return the 
melons to the ownership and control of respondent. Complain- 
ant’s telegram of July 19 to respondent was clear and unequivocal 
notice to respondent that complainant did not intend to pay 
respondent the contract prices for the melons. Under the optional 
terms of the contract, therefore, respondent was entitled to the 
return of the melons. It appears that such return was to have 
been effectuated by complainant, but it also appears from the 
evidence that complainant failed to act in returning the melons 
to respondent’s custody and control. When respondent, through 
his own efforts, subsequently managed to regain possession and 
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control of the melons, he was doing no more than availing him- 
self of his rights guaranteed by his contract with complainant. 
Accordingly, we find no breach of contract by respondent, nor 
any violation by him of section 2 of the act. Under the circum- 
stances, we conclude that the complaint is without merit and 
should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,317) 


R. D. MCGINNIS PRODUCE v. PINDER’S PRODUCE Co. PACA Docket 
No. 2-1066. Decided February 14, 1969. 


Tomatoes—F.o.b. transaction—Consignment replacing 
contract of sale—Authorization not established 


In an f.o.b. transaction where respondent has established neither a breach 
of warranty by complainant nor a consignment agreement, respondent 
is liable to complainant for the total contract price of the tomatoes. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$1,240.55 in connection with a transaction involving a truckload 
of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, admitting that it was “willing to pay” for a portion of 
the shipment, but denying liability as to the remainder. 
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Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Russell David McGinnis, doing 
business as R. D. McGinnis Produce, whsoe address is P. O. Box 
602, Homestead, Florida. 


2. Respondent is a partnership composed of Trevor Vinning 
Pinder, Sr. and Alma Jewel Pinder, doing business as Pinder’s 
Produce Co., whose address is 2520 Airline Drive, Houston, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the act. 


38. On March 138, 1968, in the course of interstate commerce, 
complainant sold to respondent one truckload of tomatoes in the 
quantities, of the sizes, and at the prices set forth below, f.o.b. 
Homestead, Florida: 


No. Price 
Crates Size per Crate Extension 
346 TxT #38 $1.00 $ 346.00 
143 7x7 Comb. N.C. 1.50 214.50 
98 7x7 1.50 147.00 
107 Tx? #8 1.00 107.00 
43 7x7 #3 1.00 43.00 
737 Crates $ 857.50 
163 Crates 6x7 (Walker & Hagen) 2.35 383.05 
900 Crates $1,240.55 


4. On March 13, 1968, complainant shipped a truckload of 
tomatoes meeting contract requirements from loading points in 
the State of Florida to respondent at Houston, Texas. The ship- 
ment, upon arrival at Houston, was accepted by respondent, but 
no part of the contract price has been paid by respondent to com- 
plainant. 

5. The formal complaint was filed on August 19, 1968, which 
was within 9 months after the cause of action herein arose. 


CONCLUSIONS 


It is clear from the evidence in this case that the truckload of 
tomatoes involved herein was accepted by respondent. Complain- 
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ant takes the position that the acceptance was pursuant to the 
contract of sale negotiated between the parties on March 13, 
1968, and seeks to recover the total f.o.b. contract price therefor. 
Respondent, for its part, admits the purchase of the tomatoes, 
but alleges that on arrival of the shipment at Houston, complain- 
ant agreed that it might be handled on consignment. 


The burden of proving the consignment, and of showing, by a 
preponderance of the evidence, that it superseded and replaced 
the sales contract of March 13, 1968, rests upon respondent as 
the moving party. Ralph Samsel Company v. L. Gillarde Sons 
Company, 19 A.D. 374; Griffin & Brand of McAllen, Ine. v. 
Kaplan’s Fruit & Produce Co., Inc., 25 A.D. 918. In this connec- 
tion respondent in its answer alleges that the quality of the 
tomatoes upon arrival at Houston was found to be so poor that 
respondent was unwilling to unload the fruit; that the driver of 
the truck then telephoned complainant, and after informing him 
of the circumstances, was told to “get his freight from respond- 
ent;” and that respondent (apparently through partner Trevor 
V. Pinder, Sr.) was then asked by complainant, in the course 
of this same conversation, to unload the tomatoes and “do what 
they could with them.” Complainant, for his part, has not denied 
the conversation to which respondent refers, nor has he offered 
evidence to rebut the statements allegedly made by him in the 
course of the talk. However, by bringing this action based upon 
the sale, we think it is clear that complainant is, at least infer- 
entially, denying that he agreed to the alleged consignment which 
would have superseded and replaced the sale. Furthermore, even 
if we accept respondent’s statement and give it the fullest weight, 
we would be unable to conclude that respondent had sustained 
its burden of proving that the contract of sale was changed to one 
of consignment. As we observed in Cherokee Packing Company 
v. Dami Brothers, 25 A.D. 384: “It has frequently been held in 
these proceedings under the act that statements such as ‘Do the 
best you can with it,’ or similar language, cannot be construed 
as authorization to handle a shipment on consignment for the 
account of the shipper.”’ We conclude, therefore, that respondent’s 
acceptance of the tomatoes was pursuant to the contract of sale 
made on March 13, and that such acceptance rendered it liable 
to complainant for the total of the f.o.b. contract prices of the 
tomatoes, less provable damages resulting from any provable 
breach of warranty by complainant. The burden of proving both 
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the breach and the damages resulting therefrom, by a prepond- 
erance of the evidence, rests upon respondent. 

It appears that the tomatoes involved herein were sold without 
warranty as to grade. However, in an f.o.b. sale such as we have 
here, there is a warranty, set forth in the Department’s regula- 
tions, that the goods shipped will be in suitable shipping condi- 


tion. (7 CFR 46.48(i) ). “Suitable shipping condition” is defined, 
also in the Department’s regulations, (7 CFR 46.43(j)) as mean- 


ing that the commodity, at time of billing, is in a condition which, 


if the shipment is handled under normal transportation service 


and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon between the parties. 


It seems to be respondent’s position that all of the size 7x7 


tomatoes involved herein were abnormally deteriorated on arrival 
at Houston. However, respondent has submitted no evidence, 
such as an inspection report, to establish the nature and scope of 


such alleged deterioration. Accordingly, we conclude that respond- 


ent has failed to sustain its burden of proving a breach of the 
warranty of suitable shipping condition. 


The total of the f.o.b. prices of the tomatoes involved herein is 
$1,240.55, no part of which has been paid by respondent. Re- 


spondent’s failure to pay this sum to complainant is in violation 
of section 2 of the act, for which reparation should be awarded, 


with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,240.55 with interest there- 


on at the rate of 6 percent per annum from April 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,318) 


DICHTER Bros. & GLASS, INC. v. MARVIN RAVINSKY and SAMUEL 
RAVINSKY, d/b/a SAMUEL RAVINSKY & SON. PACA Docket 
No. 2-1172. Decided February 17, 1969. 





Reopening after default granted as to Samuel Ravinsky 
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Decision by Thomas J. Flavin, Judicial Officer 


REOPENING AFTER DEFAULT 


Following the entry of a default order on January 29, 1969, 
counsel for Samuel Ravinsky filed a letter constituting in effect 


a motion to reopen after default, together with an answer. 


Complainant does not object to reopening and Samuel Ra- 
vinsky’s request is granted and the answer is received and filed. 


The order of January 29, 1969, is stayed pending further pro- 
ceedings. 


(No. 12,319) 


MERDRICK PELLETIER v. A. J. MICHAUD. PACA Docket No. 2-879. 
Decided February 18, 1969. 


Prior order amended as to amount of award 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 4, 1969, awarding reparation 


to complainant in the amount of $146.56, with interest. An error 
was made in this order with respect to the delivered value of the 


potatoes in car BAR 7541 and, as a consequence thereof, in the 
amount of reparation awarded. Accordingly, the order is hereby 
amended as follows: in Finding of Fact 7 the amount of $933 is 
changed to $833; in the last paragraph of the “‘Conclusions” the 
amounts, $1,898, $742 and $146.56 are changed to $1,798, $842 
and $46.56, respectively; and in the “Order” the amount of repa- 
ration awarded is changed from $146.56 to $46.56. 


The reparation awarded in the order of February 4, 1969, as 


thus amended, shall be paid within 30 days from the date of this 


order. 


Copies hereof shall be served upon the parties. 
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(No. 12,320) 


EVERETTE RUDLOFF v. SpuDSs, INC. PACA Docket No. 2-943. De- 
cided February 24, 1969. 


Potatoes—Contract—Broken bags—Total sales prices— 
Failure to pay 


In contracts specifying prices per hundredweight on different size bags, 
respondent is liable to complainant for the total sales prices of the 


two truckloads of potatoes less a deduction for broken bags contained 
therein. 


Sale by sample—Modification of contract—Handling and 
regrading—Storage and rental charges—Dumping 


Where respondent breached the modified contract by failing to regrade the 
potatoes, where storage was not a part of the modified agreement, and 
where eventual dumping was due to respondent’s mishandling of the 
potatoes, respondent’s counterclaim is dismissed and respondent is 
liable to complainant for the remainder of the value of the potatoes 
which conformed to the original sample. 


Robert A. Kennedy, Crandon, Wisconsin, for complainant. 
Richard T. Winter, Winter & Winter, Antigo, Wisconsin, for respondent. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a complaint filed on April 22, 1968, complainant seeks repara- 
tion for $3,847.68, which is alleged to be the amount due on 
seven truckloads of potatoes sold and delivered to respondent in 
October 1967, and two truckloads of potatoes sold and delivered 
to respondent in January 1968. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served on respondent on May 4, 1968. A 
copy of the report of investigation was served on complainant 
on May 3, 1968. Respondent’s answer and counterclaim were 
filed on May 24, 1968. 


Respondent denies the allegations in the complaint, and alleges 
that the sales were by sample and that it refused the potatoes 
tendered for delivery because they did not conform to the sample. 
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Respondent further alleges that it agreed to permit complainant 
to deliver the defective potatoes for storage with the understand- 
ing that complainant would regrade them in an effort to bring 
them up to the quality of the samples; that complainant failed 
to regrade the potatoes or otherwise dispose of them; that re- 
spondent later demanded that complainant remove the potatoes 
from the warehouse; and that, upon complainant’s failure to do 
so, respondent dumped the potatoes since they had no commercial 
value. Respondent counterclaims for $1,187.45, the alleged cost 
of storing, handling, and dumping the potatoes. Complainant 
filed a reply denying the allegations of the counterclaim. 


An oral hearing was held at Antigo, Wisconsin, on September 
12, 1968. Both parties were represented by counsel. Three wit- 
nesses testified for complainant and three witnesses testified for 


respondent. Both parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Everette Rudloff, whose ad- 
dress is R.F.D. No. 1, Crandon, Wisconsin. 


2. Respondent Spuds, Inc., is a corporation whose address is 
P. O. Box 438, Antigo, Wisconsin. At the time of the transactions 


involved in this proceeding, respondent was licensed under the 
act. 


8. On or about January 12, 1968, in contemplation of inter- 
state commerce, complainant sold and delivered to respondent 


one truckload of potatoes, consisting of 870 50-pound bags, at 
the agreed price of $1.70 per hundredweight, or a total sales 


price of $739.50. 


4, On or about January 20, 1968, in contemplation of inter- 
state commerce, complainant sold and delivered to respondent 
one truckload of potatoes, consisting of 1,625 20-pound bags and 
200 50-pound bags, at the agreed price of $.90 per hundred- 
weight, or a total sales price of $382.50. 


5. A credit of $35.96 is due from complainant to respondent 
on account of broken bags in connection with the contracts de- 
scribed in the two preceding Findings of Fact. With this credit 
deducted from the total sales prices, there remains the sum of 
$1,086.04 due from respondent to complainant on these two con- 


tracts, no part of which has been paid. 








256 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D, 254 


6. On or about October 2, 1967, in contemplation of interstate 
commerce, complainant displayed a sample of Kennebec potatoes 
to respondent and offered to sell all of the potatoes in his fields 
that corresponded to the sample. Respondent agreed to buy the 
potatoes from complainant on this basis at $1.40 per hundred- 
weight, delivered to respondent’s warehouse at Antigo, Wiscon- 
sin. 


7. On October 4, 1967, complainant tendered a load of potatoes 
to respondent under the contract described in Finding of Fact 6. 
Respondent refused the potatoes because they did not conform to 
the sample in that a high percentage showed hollowheart. The 
parties thereupon agreed that respondent would accept the pota- 
toes as delivered and would grade out those with hollowheart and 
pay complainant at the contract price for the remaining potatoes 
that corresponded with the sample, less costs of handling and 
regrading the potatoes. 


8. Pursuant to the modified contract described in the preced- 
ing Finding of Fact, complainant delivered and respondent ac- 


cepted the following loads of potatoes: 


Date: Quantity (Pounds): 
October 4, 1967 34,520 
October 5, 1967 38,840 
October 6, 1967 40,620 
October 7, 1967 34,260 
October 10, 1967 37,700 
October 11, 1967 40,320 
October 24, 1967 39,860 
Total 266,120 (2,661.20 CWT) 


Approximately 40 percent of the potatoes thus delivered showed 
hollowheart and approximately 60 percent of them were good 
potatoes that corresponded with the sample. 


9. On or about October 9, 1967, respondent paid complainant 
$1,000 as part payment of the purchase price of the potatoes 
under the modified contract described in Finding of Fact 7, but 
respondent has failed and refused to regrade the potatoes as re- 
quired by the modified contract or to pay complainant the re- 
mainder of the value of the good potatoes that were delivered. 


10. Respondent stored the October 24 load of potatoes with the 
earlier loads knowing that some of the potatoes in this last load 
were frozen. As a result, the frozen potatoes broke down and 
contaminated the remainder of the potatoes, causing them to 
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deteriorate. In April 1968, respondent decided that the potatoes 


were worthless and dumped them. 


11. The formal complaint was filed on April 22, 1968, which 


was within 9 months after the accrual of the causes of action 
herein. 


CONCLUSIONS 


At the hearing, the parties stipulated to the facts concerning 
the January 12 and 20, 1968, contracts as set forth in Findings 
of Fact 3, 4, and 5. Accordingly, respondent is liable to complain- 
ant in the amount of $1,086.04 on these contracts. 


As to the seven truckloads of potatoes that were delivered to 
respondent in October 1967, it is clear from the testimony of 
witnesses for both parties that the potatoes were sold by sample 
and that the potatoes that were delivered did not conform to the 
sample in that some of them had hollowheart. Respondent con- 
tends that it refused to accept the defective potatoes under the 
contract and merely consented to receive them from complainant 
for storage. Accordingly, respondent refuses to pay for the pota- 
toes and seeks, by way of counterclaim, to assess damages against 


complainant for storage charges, equipment rental, and costs of 
dumping the potatoes. 


The testimony of respondent’s own witnesses does not bear out 
this contention. Dean Faulks, president and general manager 
of Spuds, Inc., described the conversation he had with Everette 
Rudloff on October 4, 1967, when the first load of potatoes ar- 
rived. He said: 


I explained to him that as long as these weren’t the type of 
potatoes that he had shown me, that I wouldn’t buy them. 


If he wanted to bring them in, and we’ll pay him on a grade- 
out, that will be fine, but there would be an adjustment on 
the price, because of the extra work and the storage, and an 
adjustment in the weight, because of the potatoes being 
taken—being discarded. 


Again, he said: 


Well, it’s necessary that we grade when we load the potatoes 
out, and if he wanted to leave them there, and let us grade 
them out, and take an adjustment, which I assume he wanted. 
We could have worked something on that. He knew at that 
time that we wouldn’t accept the potatoes for $1.40. 
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On October 9, 1967, by which date complainant had delivered 
three truckloads of the potatoes, respondent paid complainant 
$1,000 on account. Such a payment is substantial evidence that 
the agreement of the parties on October 4 resulted in a modifica- 
tion of the original contract of sale and not a new contract solely 
for storage. 


There is other evidence that confirms that the parties intended 
this to be a sale, not a storage agreement. Faulks testified that 
he intended to resell the potatoes for processing into potato chips 
and that potatoes to be used for chipping are stored at a higher 
temperature than table potatoes to prevent the starch in the 
potatoes from turning to sugar which would cause the potato 
chips to turn brown. Faulks also stated that potatoes that are 
kept in heated storage preparatory to chipping, as here, will not 
keep as well as potatoes that are stored at cooler temperatures 
for table use. Faulks admitted that complainant did not agree 
to pay storage on the potatoes, that storage was not mentioned, 
and that storage was not a part of the modified agreement. 


Faulks testified that about 60 percent of the potatoes were 
good and the other 40 percent would have had to be discarded 
because of hollowheart. He admitted that respondent did not 
regrade the potatoes, that it did not realize any return on the 
good potatoes, and that the entire lot of the potatoes eventually 
had to be dumped because of deterioration. 


The evidence indicates that the deterioration and eventual loss 
of the potatoes was respondent’s responsibility. The last load that 
complainant brought in contained some frozen, leaky potatoes. 
Before bringing in the load, complainant had told respondent’s 
warehouse foreman, William Winter, about the frozen potatoes. 
Winter instructed him to bring in the potatoes anyhow—that he 
would put fans on them and dry them up. When complainant 
delivered this last load, Winter removed them from the truck 
and piled them with the potatoes that complainant had delivered 
previously. Winter said he put fans on the potatoes but found 
he was unable to dry them out. Eventually, the frozen potatoes 
broke down and leaked into the good potatoes which caused 
spoilage of the entire lot. Both Winter and Faulks admitted that 
the entire unloading and storage of the potatoes was under re- 
spondent’s exclusive control. 


It is concluded that respondent did not accept the potatoes for 
the purpose of storing them for complainant. Respondent ac- 
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cepted them for his own particular use with the agreement that 
the unacceptable hollowheart potatoes would be graded out and 
complainant would be paid at the contract price for the good 
potatoes, less the expenses incurred in handling and regrading 
the potatoes. Respondent’s failure to realize any value on the 
good potatoes was due entirely to its own mishandling of the lot 
while it was under the exclusive control of respondent’s agents. 


Since by Faulks’ own testimony, 60 percent of the potatoes 
were good and in full conformity with the original sample, re- 
spondent is liable for the contract price on this proportion of the 
potatoes. The total quantity of potatoes that complainant deliver- 
ed in October 1967 was 2,661.20 hundredweight. Sixty percent 
of this total amounts to 1,596.72 hundredweight. At the contract 
price of $1.40 per hundredweight, these potatoes were worth 
$2,235.40. Since respondent has paid $1,000 on account of this 
purchase, a balance of $1,235.40 remains due complainant. 


No credit is allowable to respondent to cover the cost of han- 
dling and regrading the potatoes since the potatoes were not 
regraded. Moreover, respondent’s counterclaim for storage and 
the expenses of dumping the potatoes must be disallowed since 
there was no agreement to store the potatoes and the necessity 
for the eventual dumping of the potatoes was due to respondent’s 
mishandling of them and thus was respondent’s own responsi- 
bility. 


The failure of respondent to pay to complainant the total 
amount of $2,321.44 found due under the three contracts is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,321.44, with interest on 
$1,235.40 at 6 percent per annum from November 1, 1967, until 
paid, and interest on $1,086.04 at the rate of 6 percent per annum 
from February 1, 1968, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 12,321) 


PILGRIM FRUIT Co., INC. v. VALDA WOOTEN. PACA Docket No. 
2-994. Decided February 24, 1969. 


Consignment contract—Freight charges 


In a consignment contract where respondent was to bear all costs, includ- 
ing freight and detention charges, respondent is liable for reimburse- 
ment to complainant in the amount of the freight charges paid the 
carrier by complainant. 


Aloisi & Aloisi, Boston, Massachusetts, for complainant. 
Preston N. Rawlins, Jr., MacRae, Georgia, for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a timely complaint for reparation of $1,481, 
which is alleged to be the amount due in connection with water- 
melons handled by complainant for respondent’s account. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was, 
served upon respondent, who filed an answer thereto, denying 
liability to complainant. 


The shortened method of procedure was followed as provided 
by the rules of practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant filed an opening statement. Respondent was 


given the opportunity to file an answering statement but did not 
do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pilgrim Fruit Co., Inc., is a corporation whose 
address is Boston Market Terminal, Fargo Street, Boston, Mass- 
achusetts. 


2. Respondent is an individual, Valda Wooten, whose address 
is McRae, Georgia. At the time of the transaction involved here- 


in, respondent was not licensed under the act but was subject to 
license. 
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8. On or about July 31, 1964, contemplating shipment in inter- 
state commerce, the parties entered into an oral contract where- 
by respondent was to ship to complainant piggy-back loads of 
watermelons for disposition by complainant for the account of 
respondent. 


4. On July 31 ,1964, respondent shipped two flat cars, each 
with two piggy-back trailer loads of watermelons, from McRae, 
Georgia, to complainant at Boston, Massachusetts. The two cars 
arrived at Boston on August 6. Complainant inspected the melons 
and telephoned respondent complaining of their quality. 


5. Complainant realized $640 from the sale of the melons. 
Complainant deducted the terminal charges paid to the railroad 
of $26 per load, or a total of $104, and on August 21, 1964, re- 
mitted to respondent $536. 


6. The New York, New Haven and Hartford Railroad Com- 
pany, the delivering carrier, made demand upon complainant 
and respondent for the freight charges of $740.50 per car, but 
neither would pay. On May 23, 1966, this railroad instituted 
suit against complainant in the Boston Municipal Court for the 
total freight charges of $1,481. On April 14, 1967, a judgment 
in that amount was issued against complainant and on June 24, 
1968, complainant paid the sum of $1,481 to the railroad. 


7. Although requested to do so, respondent has failed to re- 
imburse complainant for the freight charges paid to the railroad. 


8. The formal complainant was filed August 5, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding, complainant seeks to recover the freight 
charges of $1,481 on the two shipments of watermelons which 
complainant paid to the railroad. Complainant alleged that under 
the terms of the consignment contract respondent was to bear 
all costs, including freight and detention charges, and complain- 
ant was to remit to respondent all money collected after deduct- 
ing its commission. Complainant further alleged that the water- 
melons on arrival were in a state of advanced decay; that com- 
plainant advised respondent the melons were so badly decayed 
they might not sell for more than the freight charges; and that 
respondent said to sell the melons any way possible and he would 
assume all financial obligations, including the transportation 
charges. 
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Respondent denied that he told complainant he would bear or 
assume all costs in connection with the shipments and alleged 
that complainant knew the melons were to be shipped freight 
collect and it was to bear all of the costs. Respondent admitted 
receiving a telephone call, presumably from an agent or employee 
of complainant, in which the quality of the melons on arrival 
was questioned but he denied that he was informed such melons 
might not bring the freight charges. According to respondent, 
he told the caller the melons should be inspected and, if proven 
satisfactory, should be accepted and sold to best advantage. 


It is the contractual duty of the shipper in a consignment 
transaction to reimburse the receiver for any deficit incurred on 
disposition of the consigned produce, in the absence of an agree- 
ment to the contrary. Summers Bros. v. Royal Kings Row, 26 
A.D. 1101. Since respondent seems to be contending that com- 
plainant guaranteed payment of the freight charges, at least to 
the extent that they exceeded the sale proceeds, he had the burden 
of proving such contention by a preponderance of the evidence. 
Of course, if this was the agreement, complainant would be en- 
titled to the return of the $536 paid to respondent. It is concluded 
that respondent has failed to sustain this burden. 


Respondent next contends that the Secretary lacks jurisdiction 
in this proceeding because a timely complaint was not filed. 
Section 6(a) of the Act provides that a complaint may be filed 
within 9 months after the cause of action accrues (7 U.S.C. 
499f(a)). Respondent urges that complainant’s cause of action 
accrued on August 6, 1964, when complainant accepted the water- 
melons, and the formal complaint was filed on August 7, 1967. 


The same jurisdictional question arose in Thos. J. Holt Co. v. 
Chas. R. Marsh & Co., 23 A.D. 1554, and it was held that the con- 
signee’s cause of action against the consignor for reimbursement 
of freight charges paid to the carrier accrued when such charges 
were paid, and not before. That holding is applicable here. Ac- 
cordingly, complainant’s cause of action accrued on June 24, 
1967, when it paid the sum of $1,481 to the railroad. The formal 
complaint was filed August 7, 1967, which was well within the 
statutory period. 


The failure of respondent to pay to complainant the sum of 
$1,481 was in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,481, with interest thereon 
at the rate of 6 percent per annum from August 1, 1967, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 12,322) 


BLy’s RANCH MARKET v. CELLUM & CHASE PRODUCE Co., INC. 
PACA Docket No. 2-877. Decided February 24, 1969. 


Watermelons—F.o.b. transaction—Dumping—Damages— 
New contract—Burden of proof 


Where complainant sustained its burden of proof that a new contract was 
entered into after arrival of the watermelons, respondent is liable to 
complainant for the contract price and freight charges paid by com- 
plainant for the melons dumped. 


Complainant and respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,170 in connection with a truckload of watermelons 
purchased from respondent in June 1967. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent. Respondent filed an 
answer denying any liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened procedure provided in the rules of 
practice, 7 CFR 47.20, was followed. Pursuant to such procedure, 
the parties were given the opportunity to submit additional 
evidence in support of their respective positions by means of 
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verified statements. Neither party filed such satement and neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Bob Bly, doing business as 
Bly’s Ranch Market, whose address is 28 Lakeview Drive, West 
Pittsburg, California. 


2. Respondent, Cellum & Chase Produce Co., Inc., is a corpora- 
tion whose address is P. O. Box 518, Alamo, Texas. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On or about June 21, 1967, contemplating shipment in inter- 
state commerce, Gordon O. Cellum, Vice-President of respondent, 
orally contracted to sell to complainant one truckload of “top 
belt grade quality” watermelons at $2.75 per hundredweight, 
f.o.b. shipping point in the State of Texas, to be paid in cash 
on receipt of the load. 


4, On June 21, 1967, respondent shipped 40,920 pounds of 
watermelons by truck from Pearsall, Texas, to complainant at 
West Pittsburg. The load arrived on June 26, 1967. Complainant 
accepted the watermelons and paid the invoice price of $1,125.30 
and the freight charges of $716.10. 


5. On June 26, 1967, at 4:30 p.m., a Contra Costa County, 
California, agricultural inspector inspected the load and issued 
California Department of Agriculture Notice of Non-Compliance 
No. 04189 in which it was stated “Watermelons with softness 
& Bruises in excess 6f Tolerance.” The next day, at 3 p.m., the 
same inspector issued California Department of Agriculture Dis- 
posal Order No. 04192 for the dumping of 26,000 pounds of the 
melons. 


6. On June 26, after arrival of the load, complainant telephoned 
Gordon O. Cellum and complained of the condition of the melons 
in the lower half of the load. Cellum told complainant to send 
proof of the condition of the melons and respondent would re- 
imburse complainant for unsalable melons. Complainant sent 
respondent a copy of the disposal order, together with a request 
for the contract price of the 26,000 pounds of melons dumped of 
$715 and the freight charges paid on such melons of $455, or a 
total of $1,170. Respondent has not paid this amount to complain- 
ant. 
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7. The formal complaint was filed February 23, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged that on or about June 21, 1967, he pur- 
chased from respondent a truckload of top belt grade quality 
watermelons at $2.75 per hundredweight, f.o.b., to be paid for 
in cash upon receipt of the load, and that he accepted the load 
on arrival on June 26 and paid the invoice price of $1,125.30 
and the freight charges of $716.10. Complainant further alleged 
that the top portion of the load was found to be of the quality 
ordered but the balance was of an inferior quality; that respond- 
ent instructed complainant to recondition the load and forward 
disposal tag for unsalable melons, and said he would reimburse 
complainant for the total amount lost; and that complainant 
complied with these instructions but respondent has failed to 
pay complainant $1,170, the contract price and freight charges 
of the 26,000 pounds of melons dumped. 


In the informal complaint filed October 6, 1967, which is part 
of the report of investigation, it is stated that the original con- 
tract was negotiated between complainant and Gordon O. Cellum 
acting for respondent. It is further stated that Bly advised Cel- 
lum of the condition of the melons received and that Bly was 
told to forward inspection reports confirming the condition and 
he would be refunded the money paid on all unsalable melons. 


In respondent’s answer, which is signed by Curtis H. Chase, 
President of respondent, it is alleged that respondent sold and 
delivered to complainant top grade melons. Chase further alleged 
“I do not know of any instructions given to the complainant by 
Mr. G. O. Cellum concerning the reconditioning of said melons.” 
During the investigation of the informal complaint a Depart- 
ment investigator spoke with Chase concerning the complaint. 
Chase stated that he had no knowledge of any agreement be- 
tween Cellum and complainant on this transaction, and that 
Cellum was now working for a firm in New York, New York. 
Respondent did not submit in evidence a statement by Cellum. 


Complainant had the burden of proving by a preponderance 
of the evidence his contention that a new contract was entered 
into after arrival of the melons whereby complainant was to be 
reimbursed for the melons dumped. Complainant’s statements in 
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this regard have not been rebutted. It is concluded that com- 
plainant has sustained the burden resting upon him. 


The failure of respondent to pay to complainant the sum of 
$1,170 is in violation of section 2 of the act. Reparation should 
be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,170, with interest thereon 
at the rate of 6 percent per annum from July 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,323) 


In re TRUSSELL PRoDUCE Co. PACA Docket No. 2-1128. Decided 
February 28, 1969. 


Failure to pay—Repeated and flagrant violations—Publication 
of facts—Default 


Respondent’s failures to make full payment promptly for numerous ship- 
ments of perishable agricultural commodities purchased in interstate 
commerce constitute repeated and flagrant violations of the act. As 
respondent’s license terminated prior to the institution of this pro- 
ceeding, suspension or revocation thereof is not ordered but the facts 
and circumstances of such violations shall be published. 


Thomas J. Donnelly for.complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 30, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 11th day after service 
thereof upon respondent, and copies hereof shall be served upon 


the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
November 26, 1968, by the Fruit and Vegetable Division, Con- 
sumer and Marketing Service, United States Department of 
Agriculture. Respondent was charged with failing to pay in full 


promptly for various purchases of fruits and vegetables in inter- 
state commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on November 29, 1968, and he was advised in 
writing that failure to deny the allegations of the complaint 
would constitute admission of them. Respondent has filed no- 
thing. 


The matter was assigned to Hearing Examiner Jack W. Bain 
on January 17, 1969, and on January 30, 1969, he issued a recom- 
mended decision without further investigation or hearing, pur- 
suant to section 47.30(c) of the Rules of Practice (7 CFR 47.30 
(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, Willard Edgar Trussell, is an individual trad- 
ing as Trussell Produce Co., whose address is 2114 Cardinal 
Lane, Garland, Texas 75040. 


2. Pursuant to the licensing provisions of the Act, license No. 
670487 was issued to respondent on September 7, 1966, but 


terminated on September 7, 1967, when respondent failed to 
renew the license. 


8. During the period November 25, 1966, through September 
4, 1967, respondent purchased ten lots of fruits and vegetables 
from five sellers in interstate commerce at agreed purchase 
prices. The sellers shipped the fruits and vegetables from the 
States indicated below to respondent at Garland, Texas, where 
he accepted the shipments upon arrival, but failed to make full 


payment promptly of the agreed purchase prices due the sellers 
as follows: 
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4. Formal reparation complaints were filed by all of the above 
sellers and reparation awards have been issued as follows, which 
are unpaid at this time: 


Transaction Docket No. & Amount of 
Number(s) Date of Award Award 
1 2-605 $ 1,125.00 
9-12-67 
2-7 2-664 12,457.50 
11-1-67 
8 2-600 780.00 
4-24-68 
9 2-681 1,459.00 
11-22-67 
10 2-801 2,049.75 
3-22-68 


5. On February 14, 1967, respondent purchased 500-100 Lbs. 
sacks of potatoes from Paul D. Jones, Inc., Hollandale, Minnesota, 


at the agreed purchase price of $750.00. At the time of the sale 


respondent was advised by the seller, through brokers Ralph 
Boehmer and Frank Kenworthy Company, that the potatoes 
on the bottom of the car had been frozen. It was agreed, as part 


of the contract of sale, that respondent would work the load and 


receive credit for labor and shrinkage either directly from seller 
or by claim filed with the carrier. The seller shipped the potatoes 
in car WFEX 66456 from the State of Minnesota to respondent 


at Garland, Texas. Respondent accepted the potatoes on February 


25, 1967. Payment of the agreed purchase price was due the 


seller on or before March 7, 1967. Respondent sold the potatoes 
and on April 7, 1967, submitted an accounting to the seller show- 
ing a balance due respondent of $172.30. The seller paid demur- 


rage charges of $270.00 and freight charges of $534.84, for a 
total of $804.84. Having received no payment, the seller filed a 


formal reparation complaint against respondent and/or Frank 
Kenworthy Company and/or Ralph Boehmer. In a Decision and 


Order dated April 26, 1968, (PACA Docket No. 2-699), the Judi- 


cial Officer concluded that respondent was liable to the seller 
for the f.o.b. contract price plus the demurrage and freight 
charges paid by the seller, less any provable damages. In this 


respect, respondent was allowed damages of $192.00 for 128 
bags of potatoes abandoned to the carrier and freight charges 


of $136.83 for these bags. The complaint as to the other two 
respondents was dismissed. The seller was awarded reparation 
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in the amount of $1,226.01 with interest. This award is unpaid 
at this time. 


6. By notice in writing dated November 6, 1968, respondent 
was afforded the opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the Act relating to the 
transactions mentioned above. Respondent has failed to do so. 


7. The total of all amounts unpaid by respondent is $19,097.26. 


PROPOSED CONCLUSIONS 


Respondent’s failures to pay in full promptly for purchases of 
fruits and vegetables in interstate commerce constituted willful, 
flagrant, and repeated violations of Section 2 of the Act (7 
U.S.C. 499(b)), for which the facts should be published. 


PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after its date. 


Copies hereof shall be served on the parties. 


(No. 12,324) 


In re HORTON PRODUCE COMPANY, INC. PACA Docket No. 2-1098. 
Decided February 28, 1969. 


Failure to pay—Repeated and flagrant violations—Publication 
of facts—Default 


Respondent’s failures to make full payment promptly for numerous ship- 
ments of perishable agricultural commodities purchased in interstate 
commerce constitute repeated and flagrant violations of the act. As 
respondent’s license terminated prior to the institution of this pro- 
ceeding, suspension or revocation thereof is not ordered but the facts 
and circumstances of such violations shall be published. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 28, 1968, to which respondent did not file excep- 


tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 11th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the “Act,” wherein it is alleged in a 
complaint filed November 1, 1968, that ii:e respondent violated 
the Act, as hereinafter set forth. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of prac- 
tice (7 CFR 47.30), it is deemed to have admitted the allegations 
of the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Horton Produce Company, Inc., is a Georgia 
corporation whose mailing address is 130 Putnam Circle, N.E., 
Atlanta, Georgia 30305. 


2. Pursuant to the licensing provisions of the Act, license No. 
181335 was issued to respondent on May 26, 1959. This license 
was renewed annually but terminated on May 26, 1968, when 
respondent failed to renew its license. 


3. During the period June 6, 1967 through November 3, 1967, 
respondent purchased 48 lots of fruits and vegetables from 17 
shippers in interstate commerce at agreed purchase prices. The 
sellers shipped the fruits and vegetables from the states indicated 
below to respondent at Forest Park, Georiga, where it accepted 
each lot without complaint upon arrival, but failed to make full 
payment promptly of the agreed purchase prices due the sellers 
as follows: 
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The total of the unpaid amounts listed above is $33,148.22. As 
of this date, respondent has not shown that these amounts have 
been paid. 


4. By notice in writing on September 25, 1968, respondent 
was afforded an opportunity to demonstrate or achieve compli- 
ance with all lawful requirements relating to the allegations 
contained in paragraph 3 of this complaint. Respondent has failed 
to do so. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to make full payment prompt- 
ly of the agreed purchase prices, as set forth above in paragraph 
8, constitute flagrant and repeated violations of Section 2 of the 


Act (7 U.S.C. 499b) for which its license should be revoked. 


However, respondent’s license has expired. Therefore, the facts 
and circumstances shall be published. 


PROPOSED ORDER 


The respondent’s license has expired and therefore cannot 
be revoked. However, the facts and circumstances in connection 


therewith shall be published. 


(No. 12,325) 


In re YOSHINO-WESTERN, INC. PACA Docket No. 2-1083. Decided 
February 28, 1969. 


Failure to pay—Repeated and flagrant violations—Publication of 
facts—Default 


Respondent’s failures to pay promptly for numerous shipments of perishable 
agricultural commodities purchased in interstate commerce constitute 
repeated and flagrant violations of the act. As respondent’s license termi- 
nated prior to the institution of this proceeding, suspension or revocation 


thereof is not ordered but the facts and circumstances of such violations 
shall be published. 


Thomas J. Donnelly for complainant. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 29, 1969, to which respondent did not file excep- 


tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 11th day after service 


thereof upon respondent, and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on 
October 21, 1968, by the Fruit and Vegetable Division, Consumer 
and Marketing Service, United States Department of Agricul- 
ture. The respondent, a former licensee under the Act, was 
charged with failing to pay for numerous purchases of potatoes 
in interstate commerce. Complainant requested a finding that 


respondent had flagrantly and repeatedly violated the Act. 


Copies of the complaint and the rules of practice were served 
on respondent on October 25, 1968, and he was advised in writ- 
ing that failure to deny the allegations of the complaint would 
constitute admission of them. Respondent has filed nothing. 


The matter was sent to the Office of Hearing Examiners on 
November 18, 1968. It was assigned to Hearing Examiner Jack 
W. Bain on January 17, 1969, and on January 29, 1969, be issued 
his recommended Decision without further investigation or hear- 
ing, pursuant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. Yoshino-Western, Inc., the respondent, is a Washington 
corporation whose address is Quincy, Washington. It was issued 
license No. 167278 under the Act on September 19, 1956. This 
license was renewed annually until September 19, 1967, when 
it terminated upon respondent’s failure to submit the annual 
fee necessary to renew it. 
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2. During 1965 and 1966, respondent purchased, received, 


and accepted numerous lots of potatoes from 62 sellers in inter- 
state commerce, but failed to make full payment of the agreed 


purchase prices, as follows: 


Name & Address of Seller Amount Due & Unpaid 
Anderson Feed & Produce, Othello, Wash. 99344 $ 1,849.87 
Arthur Anderson, Quincy, Wash. 98848 4,280.92 
L. L. Bailey, Route 1, Ephrata, Wash. 98823 8,218.19 
Dean Bair, Route 1, Ephrata, Wash. 98823 1,785.07 
Baker Produce, P. O. Box 455, Kennewick, Wash. 99336 623.79 


E. L. Barrows, Star Route Box 203 A, Quincy, Wash. 98848 11,513.68 
Barrows & Bradley, Star Route Box 203 A, Quincy, Wash. 98848 1,279.00 


Better Taters, Inc., P. O. Box 592, Quincy, Wash. 98848 8,722.40 
Blue Ribbon Produce, P. 0. Box 695, Quincy, Wash. 98848 12,487.80 
Blue Ribbon Produce, Quincy, Wash. 98848 160.00 
Bonar & Darst, Route 1 Box 69 B, Quincy, Wash. 98848 7,073.34 
Guy Bonar, Route 1, Quincy, Wash. 98848 22,879.38 
Don Brown, Star Route, Moses Lake, Wash. 98837 2,838.31 
Vaughn G. Carlson, Route 1, Ephrata, Wash. 98823 9,113.61 
Roland R. Davis, 219 J Street S.W., Quincy, Wash. 98848 19,711.21 
John Doebler, Star Route Box 204, Quincy, Wash. 98848 1,475.21 
E. J. Eilers, Star Route One, Royal City, Wash. 99357 1,420.78 
Ray Emtman, Route 1 Box 164, Quincy, Wash. 98848 6,705.78 
Jerry M. Escure, Star Route Box 52, Quincy, Wash. 98848 375.55 
W. M. Filed, Star Route Box 146, Quincy, Wash. 98848 89.71 
J. L. Forney, % Forney Fruit, Box 865, Quincy, Wash. 98848 11,573.51 
J. C. Freeman, Royal City, Wash. 99357 199.68 
Charles Faw & Son Produce, Winchester, Wash. 98861 2,176.70 
Elbert Gann & Son, Ronan, Montana 59864 7,000.00 
August Giraud, P. O. Box 1096, Quincy, Wash. 98848 16,568.13 
G & O Trucking Co., 1018 Skyline Drive 294.36 
Moses Lake, Wash. 98837 

Fred Goto, 704 5th Ave. E.E., Quincy, Wash. 98848 8,234.76 
Bob Hammond, Rural Réute 1 Box 64, Quincy, Wash. 98848 6,987.81 
Helmut Hintz, Route 1, Quincy, Wash. 98848 6,912.73 
Jack Hoffner, P. O. Box 458, Quincy, Wash. 98848 4,190.22 
Bob Holloway, Route 1 Box 53, Quincy, Wash. 98848 20,150.72 
Vic Horesch, Route 1 Box 188, Quincy, Wash. 98848 431.17 
W. E. Jones, Route 1 Box 80, Quincy, Wash. 98848 6,281.60 
Kikuchi Brothers, 312 L St. S.W., Quincy, Wash. 98848 20,311.68 
T. R. Krouse, Route 1 Box 182, Quincy, Wash. 98848 580.96 
John Kulm, Route 1 Box 163, Quincy, Wash. 98848 1,447.28 
Bernard Lybbert, Route 2 Box 334, Moses Lake, Wash. 98887 6,364.97 
McGeorge Produce, P. 0. Box 2190, Paseo, Wash. 99301 1,882.62 
Harvey Martin, Route 1 Box 141, Quincy, Wash. 98848 13,470.43 
Sam A. Maruoka, 103 M St. S.W., Quincy, Wash. 98848 5,220.05 
Eric Moe, Angford Ranch, Ellensburg, Wash. 98926 827.59 
Zane Newton, Star Route Box 58-B, Quincy, Wash. 98848 137.53 


Nobuichi Nitta, Winchester, Wash. 98861 2,765.04 
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Name & Address of Seller Amount Due & Unpaid 
Oda Bros., P. O. Box 1047, Quincy, Wash. 98848 17,840.80 
Leo Ottley, Star Route Box 200, Quincy, Wash. 98848 1,466.13 
Harley Ottmar, 1009 Columbia Drive, 1,716.19 
Moses Lake, Wash. 98837 
Arnold Omlin, Star Route Box 48-A, Quincy, Wash. 98848 1,690.17 
Irl Pingetzer, Route 1, Ephrata, Wash. 98823 8,106.84 
Quality Growers, P. O. Box 97, Quincy, Wash. 98848 3,495.90 
Frank Ray, 507 J St. S.W., Quincy, Wash. 98848 16,230.06 
Sabin & Walton, RFD, Ellensburg, Wash. 98926 98.20 
Fred Schulz, Route 1 Box 214, Quincy, Wash. 98848 1,460.11 
Joe Sorenson, Kittitas, Wash. 98934 237.60 
Sun Glo Producers, P. 0. Box 2332, Pasco, Wash. 99301 1,810.22 
Cleo Thaemert, Route 1 Box 34, Quincy, Wash. 98848 1,822.62 
Everett Thornton, Route 1 Box 34, Quincy, Wash. 98848 4,340.94 
L. E. Tiebert, Voss, North Dakota 58280 2,075.06 
Tsukamaki Brothers, P. O. Box 734, Quincy, Wash. 98848 13,817.56 
Van Allen Produce, Route 2, Ellensburg, Wash. 98926 2,499.28 
Eldon and Lawrence Weber, d/b/a Weber Bros. 2,386.50 
Route 1 Box 182, Quincy, Wash. 98848 
Earl Weber, Route 1 Box 173, Quincy, Wash. 98848 1,944.32 
J. A. Weber, Route 1 Box 177, Quincy, Wash. 98848 3,992.09 


The total of the above unpaid amounts is $343,711.72. As of 
this date, none of these sums has been paid. The sellers and the 
amounts due them are listed in the petition in bankruptcy filed 
against respondent on October 12, 1967. 


8. The acts of respondent in failing to make full payment of 


the agreed purchase prices as alleged in Finding 2 above con- 
stitute repeated and flagrant violations of Section 2 of the Act 
(7 U.S.C. 499b). 


4, By notice in writing, on September 16, 1968, respondent 
was afforded the opportunity to demonstrate or achieve com- 
pliance with all lawful requirements of the Act relating to the 


allegations contained in this complaint. Respondent has failed to 
do so. 


PROPOSED CONCLUSIONS 
Respondent’s failures to pay promptly for purchases of potatoes 
in interstate commerce constituted willful, flagrant, and repeated 


violations of Section 2 of the Act, for which the facts should 
be published. 
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PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


Except as to service, this order shall become effective on the 
eleventh day after its date. 


Copies hereof shall be served on the parties. 


(No. 12,326) 


In re MOORE & REESE PRODUCE Co., INC. PACA Docket No. 2- 
1064. Decided February 28, 1969. 


Failure to pay—Repeated and flagrant violations—Publication 
of facts—Default 


Respondent’s failures to pay or remit promptly and in full for numerous ship- 
ments of perishable agricultural commodities purchased or received on 
consignment in interstate commerce constitute repeated and flagrant 
violations of the act. As respondent’s license terminated prior to the 
institution of this proceeding, suspension or revocation thereof is not 
ordered but the facts and circumstances of the violations shall be pub- 
lished. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 27, 1969, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


This order shall become effective on the 11th day after service 
thereof upon respondent, and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an adjudicatory proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter called the “Act,” wherein it is alleged in a com- 
plaint filed September 20, 1968, that the respondent violated the 
Act, as hereinafter set forth. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of prac- 
tice (7 CFR 47.30), it is deemed to have admitted the allegations 
of the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Moore & Reese Produce Co., Inc., is an Ala- 


bama corporation whose address is 2511 Third Place, West, 
Birmingham, Alabama 34204. 


2. Pursuant to the licensing provisions of the Act, license No. 
672397 was issued to respondent on June 27, 1967. This license 
terminated on its first anniversary date, June 27, 1968, when 
respondent failed to renew it. 


3. During the period August 5, 1967, through October 30, 1967, 
respondent received in interstate commerce, on consignment, two 
lots of perishable agricultural commodities from two shippers, 
accepted and sold these commodities and realized proceeds there- 
for but failed to account truly and correctly and make full pay- 
ment promptly of the net proceeds realized, as fully set forth in 
the complaint herein, a copy of which was served upon the re- 
spondent. 


4. During the period September 29, 1967, through November 
5, 1967, respondent received on consignment four lots of perish- 
able agricultural commodities in interstate commerce from four 
shippers, sold these commodities and realized net proceeds there- 
fu. but failed to account and pay these net proceeds promptly, 
as fully set forth in the complaint herein, a copy of which was 
served upon respondent. 


5. During the period May 12, 1967, through May 13, 1968, 
respondent purchased, received, and accepted, 181 lots of perish- 
able agricultural commodities in interstate commerce from 50 
shippers but has failed to make full payment of the agreed pur- 








282 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 280 


chase prices as more fully shown on the complaint filed herein, 
a copy of which was served upon the respondent. 


The total of the said purchase prices is $219,067.07. As of this 
date, respondent has paid only $6,840.30 of this amount. 


6. In respect of various of the transactions listed in paragraph 
5 of the complaint, certain sellers filed formal reparation com- 
plaints and default reparation awards were issued against re- 
spondent, as follows: 


Trans. No. Docket No. & Date of Award Amount of Award 

39-44 2-964 $ 410.00 
7-30-68 

120 2-941 4,212.00 
6-26-68 

139-140 2-967 1,146.75 
7-30-68 

141-142 2-968 1,458.00 
7-30-68 

147-156 2-979 12,935.10 
7-31-68 

165-166 2-965 1,405.00 
7-30-68 

167-171 2-982 3,040.75 
7-30-68 

172-177 2-966 5,421.15 
7-30-68 


As of this date, respondent has not shown that any of these 
reparation awards has been paid. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and make full payment promptly of the net proceeds realized in 
the consignment transactions as set forth in paragraph 3 of the 
complaint constitute willful, repeated and flagrant violations of 
Section 2 of the Act (7 U.S.C. 499b). 


The acts of respondent in failing to account truly and correctly 
and make full payment promptly of the net proceeds realized 
for the consignment shipments as set forth in paragraph 4 of the 
complaint constitute willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b). 


The acts of respondent in failing to make full payment prompt- 
ly of the agreed purchase prices, or of the balance thereof, as 
set forth in paragraphs 5 and 6 of the complaint, constitute 
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flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b). 


Such acts of the respondent, as above found, warrant revoca- 
tion of respondent’s license but, respondent’s license has expired. 
Therefore, the facts and circumstances shall be published. 


By notice in writing, on June 26, 1968, respondent was afford- 
ed the opportunity to demonstrate or achieve compliance with all 
lawful requirements of the Act relating to the allegations in the 
complaint. Respondent has failed to do so. 


PROPOSED ORDER 


The respondent’s license has expired and therefore cannot be 
revoked. However, the facts and circumstances in connection 
therewith shall be published. 


(No. 12,327) 


FARMERS MARKETING SERVICE, INC. v. TRITZEL Foops, INc. PACA 
Docket No. 2-607. Decided February 28, 1969. 


Potatoes—Refusal—Failure to give shipping 
instructions—Resale—Contract price 


Where respondent breached the contract by refusing to give shipping instruc- 
tions and by refusing to accept the potatoes involved, respondent is liable 
to complainant for the difference between the contract price of the pota- 
toes refused and the amount of complainant’s resale proceeds thereof. 
Respondent’s counterclaim is dismissed. 


Thomas B. Dowda, Dowda, Millican & Miller, Palatka, Florida, for 
complainant. 
Ned Stein, Comanor and Stein, Philadelphia, Pennsylvania, for 
respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repara- 
tion in the amount of $2,072.25 against respondents, Perfect 
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Foods, Inc., Tritzel Foods, Inc., and I. Meltzer & Son, Inc., in 
connection with the sale and shipment of potatoes in interstate 
commerce. 


Copies of the formal complaint and of the Department’s report 
of investigation were served upon the respondents named. A copy 
of the report of investigation was also served upon complainant. 
Counsel representing the respondents filed answers to the com- 
plaint denying liability and asserting a counterclaim on behalf 
of Tritzel Foods, Inc. Respondents requested an oral hearing. 
Prior to the hearing, and upon written request received from 
counsel for complainant, an order was issued on January 19, 
1968, dismissing the complaint as to Perfect Foods, Inc. and 
I. Meltzer & Son, Inc., leaving the complaint to stand against 
Tritzel Foods, Inc. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
September 12, 1968. Mr. C. E. Campbell, president of complain- 
ant corporation, appeared and gave testimony in behalf of com- 
plainant. Respondent was represented by counsel at the hearing. 
Three depositions were received in evidence in complainant’s 
behalf and two witnesses testified at the hearing on behalf of 
respondent. Respondent submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Farmers Marketing Service, Inc., is a corpora- 
tion whose address is P. O. Box 638, Hastings, Florida. At the 
time of the transaction involved herein, complainant was licensed 
under the Act. 


2. Respondent, Tritzel Foods, Inc., is a corporation whose ad- 
dress is 1714-18 North Memphis Street, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, said 
respondent was not licensed but was operating subject to license 
under the Act. 


8. On or about December 27, 1965, in the course of interstate 
commerce and by oral contract, complainant sold to Perfect 
Foods, Inc., of Lansdale, Pennsylvania, 5500 100-lb. bags, Size 
A, of Sebago chipping potatoes, in new burlap bags, at $3.25 
per bag, f.o.b. Hastings, Florida, area. The contract provided for 
shipment during the 1966 harvest. A Standard Memorandum of 


Sale, setting forth the terms of the contract and signed by both 
parties, was issued on December 27, 1965. 





| 
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4. On or about April 18, 1966, respondent Tritzel Foods, Inc., 
purchased the business of Perfect Foods, Inc. of Lansdale, Penn- 
sylvania, and assumed its outstanding contracts, including the 
potato contract involved herein. On April 18, 1966, Tritzel Foods, 
Inc. notified complainant in writing of this change and informed 
complainant that Tritzel Foods had appointed I. Meltzer & Son, 
Inc. as its purchasing agent. Tritzel Foods instructed complain- 
ant to follow I. Meltzer & Son’s direction with reference to ship- 
ment and disposition of the potatoes involved herein, and to bill 
I. Meltzer & Son for all potatoes released under the contract. 
These instructions were followed by complainant during all de- 
liveries made pursuant to the contract. 


5. Between April 22, 1966 and May 27, 1966, six carloads and 
two truckloads of potatoes were shipped by complainant to Phila- 
delphia, Pennsylvania, pursuant to instructions received from I. 
Meltzer & Son, Inc. The dates, quantities, and car or truck 
numbers are as follows: 


Date Quantity Number 
April 22, 1966 420 bags Lilly-L1937 W. Va. 
April 25 345 bags Lilly-L1936 W. Va. 
April 29 550 bags FHIX 40969 
May 5 500 bags WFE 66740 
May 10 550 bags MDT 10317 
May 13 550 bags FGE 59810 
May 18 550 bags WHIX 70829 
May 27 500 bags FGEX 35927 


The foregoing loads of potatoes were accepted and were paid for 
by I. Meltzer & Son, Inc. 


6. On or about May 10, 1966, complainant informed I. Meltzer 
& Son by telephone that unless shipping instructions were re- 
ceived by complainant for the remaining 1535 bags of potatoes 
by May 31, 1966, the end of the harvesting period, the potatoes 
would be sold on the market and respondent would be held liable 
for any loss sustained. 


7. During May 1966, I. Meltzer & Son requested complainant 
to repack the remaining bags of potatoes in 50-lb. bags to be sold 
as U.S. No. 1, Size A, table potatoes. Complainant refused this 
request and no shipping instructions were given by I. Meltzer & 
Son for the remaining 1535 bags of potatoes. 


8. During the first week of June 1966, complainant resold the 
undelivered potatoes on the market at $1.90 per 100-lb bag. The 


amount realized from such resale was $2,072.25 less than the 
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original contract price of the potatoes. I. Meltzer & Son was billed 
for this deficit, but refused to accept responsibility therefor. 


9. The formal complaint was filed on June 12, 1967, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


This is a difficult controversy to resolve. We have here com- 
pletely credible witnesses giving testimony under oath which is 
diametrically opposed. Clearly each believes his statement and 
testimony to be accurate; yet, obviously, both versions cannot be 
correct. We must then look to the record, examine all of the cir- 
cumstances existing at the time, and determine in what direction 
a preponderance of the evidence lies. Complainant, of course, has 


the burden of proving the allegations of its complaint and its 
position in this case by a preponderance of evidence. 


Mr. Max Meltzer, President of I. Meltzer & Son, Inc., who 


testified for respondent, insisted that he requested delivery of the 
remaining potatoes under this contract, and that complainant 
refused to make such deliveries. Mr. Meltzer states that since 


the market had risen to the point where potatoes of the type 
involved here were selling for $4 to $4.50 per hundred pounds, 


that the potatoes could have been sold by respondent at a profit 
of 75¢ to $1.50, since the contract price was $3.25. Meltzer 


further testified that complainant refused to ship potatoes to any- 
one except Tritzel Foods, Inc. or I. Meltzer & Son, Inc. 


These claims are emphatically denied by complainant. Com- 
plainant’s President, C. E. Campbell, testified both at the hearing 
and in a deposition previously taken which was received in evi- 


dence that complainant never refused to ship potatoes to any 
place or person directed by I. Meltzer & Son. He stated that since 


this was an f.o.b. contract, it was immaterial to complainant 
where the potatoes went or to whom or how they were disposed 
of. Doy Cloud, Sales Manager for complainant, testified by depo- 
sition that he requested shipping instructions many times from 
Meltzer for the remainder of the potatoes under the contract, 
but that no instructions were ever given. His testimony is sup- 
ported by both Mr. Campbell, the President of the company, and 
Z. G. Holland, complainant’s secretary-treasurer, who stated they 
were present during these conversations and listened in on exten- 
sion telephones. 
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Respondent had only one witness, Max Meltzer, who gave any 
testimony concerning the disposition or handling of the potatoes 
after Tritzel Foods, Inc. acquired the contract from Perfect 
Foods, Inc. and designated I. Meltzer & Son as Tritzel’s agent 
for disposing of the potatoes. Mr. David Yaffe, President of 


Tritzel Foods, Inc., testified briefly concerning the acquisition 
of the contract in question and the designation of I. Meltzer & 
Son as Tritzel’s agent, and stated that Tritzel Foods, Inc. had 


nothing further to do with the potatoes here involved. The testi- 
mony of complainant’s three witnesses, C. E. Campbell, Z. G. 
Holland, and Doy Cloud, is in complete accord. Each witness 
testified that he has personal knowledge of the facts, having been 
present during the various telephone conversations and having 
listened to them over an extension phone. 


The undisputed evidence shows that complainant delivered, 
upon instructions from I. Meltzer & Son, 2915 bags of the con- 
tract potatoes when the market was considerably higher than 


the contract price. Complainant delivered 1050 bags after the 
market fell below the contract price. On the basis of logic alone, 


it would be difficult to believe that complainant, if it had received 
shipping instructions from Meltzer, would have refused to de- 


liver 1535 bags remaining under the contract when the market 
was well below the contract price. Complainant would have re- 


ceived for these potatoes $3.25 per bag under the contract, but 
when resold the first week of June complainant was only able 


to obtain $1.90. We must conclude, on the basis of the record, 
that complainant has sustained its burden of proof and established 


by a preponderance of the evidence that 1535 bags of the potatoes 
involved herein were refused by respondent by reason of Meltzer’s 
failure to give shipping instructions. While there was some at- 
tempt on the part of respondent to establish that the contract 
did not provide for shipping instructions, in response to ques- 
tioning by the Presiding Officer, Mr. Max Meltzer agreed that 
it was contemplated shipping instructions would be given. In, 
fact, Tritzel Foods, Inc. instructed complainant in writing to 
follow the directions and instructions of I. Meltzer & Son in ship- 
ping the potatoes. The record also indicates that the 1535 bags 


of potatoes would have been accepted by respondent had com- 
plainant agreed to repack the potatoes in 50-lb. bags, upgrading 


them to U.S. No. 1, Size A, so that respondent could sell them 
as table stock. Since this was a deviation from the contract be- 
tween the parties, complainant was within its rights in refusing 
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to undertake the additional labor, etc. which would have been 
involved in such repacking. Although Meltzer testified that re- 
spondent naturally expected to pay the additional cost, since 
this was customary in the trade and was taken for granted, com- 
plainant’s C. E. Campbell testified that no offer was made by 
Mr. Meltzer to assume such added cost. In any event, complain- 
ant was not obliged to alter the terms of the original contract 
for delivery of the potatoes. We conclude that respondent’s fail- 
ure to give shipping instructions and to accept delivery of the 
1535 bags of potatoes covered by the contract was in violation 
of Section 2 of the Act. 


Complainant’s damages as a result of respondent’s breach of 
the contract is the difference between the contract price of the 
potatoes refused and the amount realized by complainant on a 


prompt and proper resale. The contract price of the 1535 bags 
of potatoes, at $3.25 per bag, is $4,988.75. Complainant sold, 


within a week following the end of the harvesting season covered 
by the contract, the potatoes to Wise Potato Chip Company at 


Berwick, Pennsylvania, at $1.90 per bag, or a total of $2,916.50 
for the 1535 bags. Deducting this sum from the contract price 


of $4,988.75, we find complainant’s loss and damage to be 
$2,072.25. Complainant should be awarded reparation against 
respondent in this amount, with interest, and the counterclaim 
filed herein by respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,072.25, with interest there- 


on at the rate of 6 percent per annum from July 1, 1966, until 
paid. 
The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,328) 


MUTUAL VEGETABLE SALES v. GARRETT-HOLMES & Co., INc. PACA 
Docket No. 2-881. Decided February 28, 1969. 


Lettuce—F.o.b. transaction—Rescission—Suitable shipping condition 
—Excessive temperatures—Delay in transit—Abandonment 
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Where respondent did not establish that there was a rescission of the pur- 
chase contract for lettuce and where no Federal inspection of lettuce was 
made at point of origin and there was no other evidence of the condition 
of the lettuce at that time, breach of the suitable shipping condition rule 
is not established and respondent is liable to complainant for the invoice 
price of the lettuce. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
Frank Brockus, Kansas City, Missouri, for respondent. 
Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 


award of reparation in the sum of $3,760.00 against respondent 
in connection with a transaction involving two trailerloads of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 


complaint was served upon respondent, which filed an answer 
thereto denying liability and requesting an oral hearing. 


An oral hearing was held at Kansas City, Missouri, on August 
23, 1968. Complainant was represented by an authorized repre- 


sentative, and one witness appeared and testified on behalf of 
complainant. Respondent was represented by counsel, and two 


witnesses appeared and testified on behalf of respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 
1. Complainant, Mutual Vegetable Sales, is a corporation 
whose address is P. O. Box 1996, Salinas, California. 


2. Respondent, Garrett-Holmes & Co., Inc., is a corporation 
whose address is P. O. Box 1366, Kansas City, Kansas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On July 12, 1967, in the course of interstate commerce, com- 
plainant sold to respondent 1,600 cartons of lettuce loaded in two 
trailers numbered PFC 160172 and PFC 160615, at an agreed 
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price of $2.15 per carton, plus 20¢ per carton cooling charges, 
or a total contract price of $3,760.00, f.o.b. Salinas, California. 
The sale was negotiated by Art Sconberg, d/b/a Fremont Pro- 


duce Co., who issued a confirmation of sale on the date of sale. 


4. On July 12, 1967, and pursuant to the contract referred to 
above, complainant billed the two trailers, loaded “piggyback,” 
via Southern Pacific Railroad Company, consigned to respond- 


ent’s customer, Hy-Klas Food Products, at St. Joseph, Missouri. 
The Southern Pacific bill of lading specified: 


“MECHANICAL PROTECITVE (sic) SERVICE RULE 
710 NONFROZEN SET THERMOSTAT AT 34°” 


The normal time in transit from Salinas, California, to St. 


Joseph, Missouri, is six days. The shipment arrived at St. Joseph 
on July 21, 1967. 


5. The shipments arrived at St. Joseph in unsatisfactory con- 
dition. Federal inspection of the shipments had on July 22, 1967, 
revealed the following material facts: 


Trailer PFC 160172 


“Temperature of product: Rear Doorway; top 36 degrees F, 
bottom 48 degrees F. 


** * * 


“Condition: Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper leaves: In most 
cartons 1 to 2 heads, in some none, average 5% decay, af- 
fecting wrapper leaves only. Head leaves: Average 2% 
damaged by Rib Discoloration. Average 3% damaged by 
Russet Spotting. From 1 to 2 heads per carton, average 7% 
damaged by reddish to brown discoloration following bruis- 
ing. From 2 to 9 decayed heads per carton, average 20% 
Bacterial Soft Rot and Gray Mold Rot, mostly advanced, 
some early stages.” 


and 
Trailer PFC 160615 


“Temperature of product: Doorway; top 60 degrees F, bot- 
tom 63 degrees F. 


“Condition: Heads or portions of heads not affected by con- 
dition factors are fresh and crisp. Wrapper leaves: From 
1 to 6 heads per carton, average 12% decay, affecting wrap- 
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per leaves only. Head leaves: Average 2% damaged by 
Russet Spotting. From 14 to 21 decayed heads per carton, 
average 73% Bacterial Soft Rot and Gray Mold Rot, gen- 


erally in advanced stages.” 


6. Respondent protested the condition of the lettuce to the 
broker and requested instructions. Respondent was instructed 
by the broker to “abandon to the railroad.” 


7. Respondent has refused to pay complainant’s invoice. 


8. The formal complaint was filed on February 28, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are in agreement that the sale contract called for 
delivery by complainant f.o.b. Salinas, California, and that the 
lettuce was so delivered; that Sconberg acted as broker for both 
parties; that there was an abnormal delay in transit; that the 
temperature in trailer No. PFC 160615 was so excessive that it 
would cause abnormal deterioration in the lettuce and that the 
temperature in trailer No. PFC 160172 was higher than pro- 
vided for in the bill of lading; but that there was some question 
as to whether the temperature in the second trailer was in itself 
sufficiently high to cause abnormal deterioration. 


The parties disagree, however, as to certain material facts. 
They disagree as to whether the lettuce, when shipped, was in- 
fected with bacterial soft rot and gray mold rot so as to violate 
the good delivery standards prescribed by section 46.44 of the 
regulations. The parties also disagree as to the exact language 
used by Sconberg in instructing respondent to abandon the lettuce 
to the railroad. 


Respondent in its answer asserts, as a first defense, that the 
instructions given to it constituted an agreement by complainant 
to respondent’s rejection of the lettuce and had the legal effect 
of releasing respondent from any obligations that it might other- 
wise have had under the contract. This defense is further elabo- 
rated in respondent’s brief to argue that there was a waiver by 
complainant of its rights under the contract. 


The precise wording of the instructions given to respondent 
when it reported the defective quality of the lettuce cannot be 
definitely ascertained because these instructions were given over 
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the telephone by Mr. Sconberg, and, unfortunately, by the time 
of the hearing, Mr. Sconberg was deceased. Prior to his death, 
however, in connection with the investigation by the Department, 
two letters were written by him to representatives of the De- 
partment. In the first letter, dated October 14, 1967, a copy of 
which letter is attached as Exhibit 3 to the report of investiga- 
tion, Mr. Sconberg quoted the instructions given to him by John 
Moyer, agent for complainant, as “abandon to the railroad.” It 
may be inferred from the language of this letter that Mr. Scon- 
berg considered this instruction to abandon the lettuce to the 
railroad to be an instruction to abandon on behalf of complain- 
ant, since he refers to Mr. Lumsden’s subsequent action as 
countermanding Mr. Moyer’s instructions. Mr. Moyer, however, 
denied that he instructed respondent to abandon the lettuce to 
the railroad on behalf of complainant. In a subsequent letter, 
dated January 4, 1968, attached to the report of investigation 
as Exhibit 8, he again states that in his conversation with Mr. 
Moyer at the time of the report of the bad condition of the lettuce, 
Mr. Moyer’s sole remark was “abandon to the railroad,” and that 
he did not in any way amplify his instructions. 


As we understand the position taken here by respondent, it is 
in substance contending that the contract between the parties 
was rescinded and that respondent is therefore released from 
liability to complainant. If our understanding is correct, then we 
are of the opinion that respondent’s position is not supported 
by the evidence, and conclude that no rescission of the contract 
has been proved. 


Respondent further urges the defense that the lettuce was not 
in suitable shipping condition when shipped and did not meet 
the good delivery standards provided in the regulations. Under 
the regulations to which respondent refers, (7 CFR 46.43(i) 
(j) and 7 CFR 46.44), complainant would have met its obligation 
of delivering the lettuce in suitable shipping condition and would 
have met the requirements of “good delivery” if the shipment 
at the time of billing was in a condition which, if the shipment 
was handled under normal transportation services and conditions, 
would assure delivery without abnormal deterioration at desti- 
nation. Thereafter, and under these conditions, all risk of deteri- 
oration in transit would be respondent’s responsibility. The good 
delivery standards are not applicable, of course, where there are 
abnormal transportation services and condition. Blue Goose v. 
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Lanasa, 26 A.D. 928; Fine v. Yukon, 24 A.D. 1553; Cusumano 
v. Recker, 24 A.D. 903; Thompson v. Potatoes, Inc., 24 A.D. 401. 


The facts are undisputed that in this case, as a result of delay 
and excessive temperatures, the transportation services and con- 
ditions were abnormal. The respondent argues, however, that 
if the lettuce was in such condition that the abnormal transpor- 
tation services did not cause or aggravate the damage, then the 
warranty of suitable shipping condition would still be applicable 
in this case, citing Star Market v. Admiral Packing, 27 A.D. 750, 
where the Judicial Officer said: 


“ 
. 


. where the abnormality of the transportation service 
and conditions did not cause or aggravate the damage com- 
plained of, we have held that the warranty applied. Anony- 
mous, 12 A.D. 694 (1953); Anonymous, 10 A.D. 190 
(1951).” 


However, there was no Federal inspection of the lettuce at 
point of origin and no testimony from any witness who actually 
observed the lettuce at the time it was loaded. There was some 
testimony that there had been some difficulty with lettuce in the 
area from which the lettuce in question came during the year 
1967. Such testimony has little or no value, however, as to the 
condition of this particular lettuce and the most that can be said 
is that the testimony adduced in this case as to the condition of 
the lettuce at point of origion is pure speculation. The respondent 
has the burden of proof as to the failure of the lettuce to comply 
with the delivery standards prescribed by the regulations. Lac- 
onado v. Nem-Ar-Co., 24 A.D. 888, 890; O’Donnell Fruit Co. of 
Pitts. v. Mercurio, 18 A.D. 1178. Respondent has failed to meet 
this burden. 


Respondent’s failure to pay complainant the invoice price of 
the lettuce involved herein is in violation of section 2 of the act. 
Accordingly, complainant should be awarded reparation against 
respondent in the amount of $3,760.00, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,760.00, with interest there- 
on at the rate of 6 percent per annum from September 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 12,329) 


PATRICK E. MAHANY v. M. P. CLARK, INC. PACA Docket No. 
2-988. Order issued February 7, 1969. 


DISMISSAL—ON MOTION OF PARTIES 
(No. 12,330) 


STOCKTON TOMATO COMPANY, INC. v. FAIR CHESTER TOMATO 
PACKERS, INC. PACA Docket No. 2-1024. Order issued Feb- 
ruary 3, 1969. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,331) 
JACK T. BAILLIE Co., INC. v. DIXIE TOMATO & PRODUCE Co., INC. 


PACA Docket No. 2-1178. Order issued February 26, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,332) 


MAGGIO AND SMITH v. L. GEORGE Co. PACA Docket No. 2-1167. 
Reparation of $391.30 with 6 percent interest from Septem- 
ber 1, 1968, awarded complainant against respondent in 
order issued February 7, 1969. 






(No. 12,333) 


DONNA FRUIT COMPANY, INC. v. DIXIE TOMATO & PRODUCE CO. 
Inc. PACA Docket No, 2-1174. Reparation of $2,733.25 with 
6 percent interest from November 1, 1968, awarded com- 


plainant against respondent in order issued February 10, 
1969. 
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(No. 12,334) 


ENGEBRETSON-GRUPE COMPANY v. DIXIE TOMATO & PRODUCE Co. 
Inc. PACA Docket No. 2-1175. Reparation of $2,394 with 
6 percent interest from September 1, 1968, awarded com- 
plainant against respondent in order issued February 10, 
1969. 


(No. 12,335) 


SAN JOAQUIN TOMATO GROWERS, INC. v. DIXIE TOMATO & PRO- 
DUCE Co. INc. PACA Docket No. 2-1176. Reparation of 
$15,032.50 with 6 percent interest from November 1, 1968, 
awarded complainant against respondent in order issued 
February 10, 1969. 


(No. 12,336) 


DALHART PRODUCE, INC. v. M. D. McCurpy. PACA Docket No. 
2-1181. Reparation of $4,662.50 with 6 percent interest from 
October 1, 1967, awarded complainant against respondent 
in order issued February 14, 1969. 


(No. 12,337) 


MERRIN-CRAVENS CO. v. PEMBERTON PACKING Co. PACA Docket 
No. 2-1182. Reparation of $1,023.10 with 6 percent interest 
from July 1, 1968, awarded complainant against respondent 
in order issued February 17, 1969. 


(No. 12,338) 


OAKFIELD & ELBA GROWERS, INC. v. DIXIE TOMATO & PRODUCE 
Co. INc. PACA Docket No. 2-1179. Reparation of $3,619.50 
with 6 percent interest from October 1, 1968, awarded com- 


plainant against respondent in order issued February 17, 
1969. 
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(No. 12,389) 


V. B. Hook SHIPPING Co. OF N. C., INC. v. DIXIE TOMATO & PRO- 
DUCE Co. INC. PACA Docket No. 2-1177. Reparation of 


$12,755.45 with 6 percent interest from October 1, 1968, 


awarded complainant against respondent in order issued 
February 17, 1969. 


(No, 12,340) 


WISHNATZKI & NATHEL v. JACK MARGOLIS FARM PRODUCE. 
PACA Docket No. 2-1183. Reparation of $338.75 with 6 
percent interest from October 1, 1968, awarded complainant 


against respondent in order issued February 17, 1969. 
(No. 12,341) 


STANLEY LABANOWSKI, JR. v¥. FRADEN’S PRODUCE, INC. PACA 
Docket No. 2-1131. Reparation of $1,100 with 6 percent in- 


terest from December 1, 1967, awarded complainant against 
respondent in order issued February 17, 1969. 


(No, 12,842) 


EASTERN MICHIGAN VEGETABLE MARKETING Co. v. DIXIE TOMATO 
& PRODUCE Co. INC. PACA Docket No. 2-1180. Reparation 


of $2,926.25 with 6 percent interest from November 1, 1968, 


awarded complainant against respondent in order issued 
February 25, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,343) 


DICHTER Bros. & GLASS, INC. v. MARVIN RAVINSKY and SAMUEL 
RAVINSKY, d/b/a SAMUEL RAVINSKY & SON. PACA Docket 
No. 2-1172. Stay order issued as to Samuel Ravinsky Feb- 


ruary 7, 1969. 
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